
 

  

  

  

 

 

 

 

 

CODE OF CRIMINAL PROCEDURE, 1973 

 

Q&A – PART II 

FEBRUARY 2021. ISSUE 04 
22-FEB-2021 



 

  

CHAPTER VI 

PROCESS TO COMPEL APPEARANCE (SEC. 61 - 90) 

 

A - SUMMONS 

 

 

Q1. What is the process to compel appearance under this Chapter? 

 Every summons issue shall be in writing, in duplicate signed by the prescribing officer 

of such Court, and shall bear the seal of the Court. (Sec.61) 

 Every summons shall be served by the police officer or by an officer of the court 

issuing it or other public servants. 

 Every person to whom the summon so served shall sign a receipt on the back of the 

other duplicate. (Sec.62) 

 In case of a corporation, service of summons may be affected if it served on to the 

secretary, local manager or other principal officers of the corporation or letter sent by 

registered post addressed to the chief officer of the corporation. (Sec.63) 

 When the person issued summons to the Government, the summons shall be sent in 

duplicate to the head of the office and shall return to the court under his signature 

with the endorsement. (Sec.66) 

 When a summon is issued outside its local jurisdiction, it shall send summons in 

duplicate to a Magistrate within whose jurisdiction the person resides or is to be 

served. (Sec.67) 

 Summons shall be sent by registered post addressed to the witness at the place where 

he ordinarily resides or carries on business or personally work for gain. (Sec.69) 

  

 

B - WARRANT OF ARREST 

 

 

Q2. What is the procedure to issue a warrant of arrest? 

 Every warrant of arrest issued shall be in writing, signed by the presiding officer of 

such Court, and shall bear the seal of the Court. (Sec.70) 
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 Any Court issuing a warrant for the arrest shall take the security and release such 

person from custody. 

 The endorsement shall state, 

1. The number of sureties. 

2. The amount in which they and the person whose arrest the warrant is issued.  

3. The time at which he is to attend before the Court. (Sec.71) 

 Whenever security is taken, the officer to whom the warrant is directed shall forward 

the bond to the Court. 

 A warrant of arrest shall be directed to one or more police officers to execute the 

warrant immediately and if no police officer is immediately available direct it to any 

person shall execute the same. (Sec.72) 

 

 

Q3. Who and by whom the warrant shall be direct? 

The Chief Judicial or a Magistrate of the first class may direct a warrant to any person within 

his local jurisdiction for arrest,  

1. Any escaped convict,  

2. Proclaimed offender or,  

3. Any person who is accused of a non-bailable offence and evading arrests. 

(Sec.73) 

4. A police officer may be endorsed by another police officer whose name is endorsed 

upon the warrant. (Sec.74) 

 

 

Q4. What is the procedure to execute the warrant? 

 The police officer or any other person executing the warrant shall notify the substance 

to the person arrested on executing the warrant. (Sec.75) 

 The police officer or other person executing the warrant shall within twenty-four hours 

produce such person to Magistrate. (Sec.76) 

 The warrant of arrest may be executed at any place in India. (Sec.77) 
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Q5. What is the procedure to execute the warrant forwarded outside the 

jurisdiction? 

 When a warrant is to be executed outside the local jurisdiction of the issuing court 

instead of directing the warrant to a police officer within its jurisdiction, 

 Forward the warrant by post or to any Executive Magistrate or District Superintendent 

of Police or Commissioner of Police within the local limit of whose jurisdiction it is to be 

executed or endorse their names in executing the warrant for arrest by following such 

procedures. 

 The Court issuing the warrant outside the jurisdiction shall forward the warrant with 

the substance of information against the person to be arrested together with such 

documents and the courts to decide whether the bail should or should not be granted 

to the person. (Sec.78) 

 

 

Q6. What is the procedure to execute the warrant directed to the police officer 

outside the jurisdiction? 

 When a warrant is directed to a police officer beyond the local jurisdiction of the Court, 

he shall or ordinary taken it for endorsement to the Executive Magistrate or to a police 

officer not below the rank on an officer in charge of a police station within the local 

limits. 

 Such Magistrate or police officer shall endorse his name and such endorsement shall 

be sufficient authority to the police officer to whom such warrant is executed beyond 

the local jurisdiction of the Courts. (Sec.79) 

 

 

C - PROCLAMATION AND ATTACHMENT (SEC.83 - 86) 

 

 

Q7. What is the procedure for issuing a proclamation? 

 If the person is absconding or concealing himself from executing the warrant, the 

Court may publish a written proclamation requiring him to appear at a specified time 

not less than thirty days from the date of such publication.  

 The proclamation is published as follows: 
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1. It shall be publicly read in some conspicuous place or the town where such person 

ordinarily resides. 

2. It shall be affixed to some conspicuous part of the house where such person 

ordinarily resides or some conspicuous place of such village. 

3. The Court may also direct a copy of the proclamation to be published in a daily 

newspaper circulating in the place in which a person ordinarily resided. 

4. A statement in writing by the court issuing the proclamation published on a 

specified day shall be conclusive evidence. (Sec.82) 

 

 

Q8. What is the procedure to attach the property of the person absconding? 

 The Court proclaiming by stating the reasons in writing after the issue of the 

proclamation order the attachment of any property, movable or immovable belonging 

to the proclaimed person.  

 At the time of the proclamation, if the Court is satisfied by affidavit that the person to 

whom the proclamation to be issued, 

1. To dispose of the whole or any part of his property or 

2. To remove the whole or any part of his property from local jurisdiction of Court.  

 If the property ordered or to be attached is a debt or other movable property, the 

attachment shall be made, 

1. By seizure 

2. By the appointment of a receiver. 

3. By an order in writing prohibiting the delivery of such property to the proclaimed 

person or on his behalf. 

 If the property ordered to be attached is immovable, in case of land paying revenue to 

the State Government be made through the Collector of the District in which the land 

is situated. 

 In all other cases, 

1. By taking possession. 

2. By the appointment of a receiver. 

3. By an order in writing prohibiting the payment of rent on delivery of property to 

the proclaimed person or to any on his behalf.  
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 If the property ordered to be consist of live-stock or of perishable nature, the Court 

may order for immediate sale. (Sec.83) 

 

 

Q9. What are the procedure to make claims and objections to the attachment? 

 If any claim or objection is made to the attachment of any property, within six months 

from the date of such attachment such claim or objection shall be inquired and may be 

allowed and disallowed in whole or in part. 

 Any claim preferred or objections made within the person in the event of the death of 

the claimant or objector, be continued by his legal representative. 

 Claims or objections may be preferred in the attachment issuing Court or the property 

attached under an order endorsed In the Court of the Chief Judicial Magistrate of the 

district in which the attachment is made.  

 Every such claim or objection shall be inquired into by the Court in which it is 

preferred. If it is made in the Court of Chief Judicial Magistrate, he may make it for 

disposal to any Magistrate subordinate to him.  

 Any person whose claim or objection has been disallowed in whole or in part, within 

one year from the date of such order, institute a suit to establish the right of the 

property in dispute and such order shall be conclusive. (Sec.86) 

 

 

Q10. What is the procedure for release, sale, and restoration? 

 If the proclaimed person appears within the specified time, the property shall be 

released from the attachment. 

 If the proclaimed person does not appear within the specified time, the property under 

the attachment shall be disposed of but, it shall not be sold until the expiration of six 

months and if any objection or claim has been disposed of. 

 If it is subject to any speedy or natural decay or the Court considers that the sale 

would benefit the owner, the Court may cause it to be sold. 

 If within two years from the date of the attachment, the property is sold by the State 

Government and such person voluntarily appears and proves to the Court that he, 

1. That he does not abscond or 

2. Conceal himself for avoiding execution of the warrant 

Page 6 



 

  

3. If he could not able to attend within a specified time. 

 If the same has been sold, the net proceeds of the sale and the residue of the 

property, after satisfying all costs incurred in consequence of the attachment is 

delivered to him. (Sec.85) 

  

 

CHAPTER VII 

PROCESSES TO COMPEL THE PRODUCTION OF THINGS (SEC.91 - 92) 

 

 

Q11. What is the procedure to compel the production of documents or things? 

 If the Court or any police officer thinks that the production of any document is 

necessary for any investigation, inquiry, trial or other proceedings may summon the 

person in whose possession or power such document or thing is to be produced it. 

 The document or thing is to be produced at the time and place stated in the summons 

or order. 

 Any person required merely to produce a document or other thing shall have complied 

with the requisition. (Sec.91) 

 If any document, parcel, or things in the custody of a postal or telegraph authority and 

requires to deliver the document, parcel to such person as the Magistrates or Courts 

directs. 

 If any document, parcel, or things in the custody of a postal or telegraph authority and 

requires to detain as the Magistrates or Courts directs. (Sec.92) 

 

 

Q12. When search warrants may be issued? 

 Where any Court has reason to believe that, 

1. A person to whom summons or order has been addressed will not produce the 

document or thing as required by such summons or requisition. 

2. Where such documents or things are not known to the Court to be in the 

possession of any person. 

3. If the Court considers that any trial, inquiry or other proceedings will be served by 
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a general search or inspection. 

 The Court may issue a search warrant and the person to whom such warrant is 

directed may search or inspect therewith. 

 The Court may specify in the warrant the particular place or part which only the search 

or inspection shall extend. 

 It shall not authorize any Magistrate other than a District Magistrate or Chief Judicial 

Magistrate to grant a warrant to search for a document, parcel, or other things in the 

custody of the postal, or telegraph authority. (Sec.93) 

 

 

Q13. What is the procedure to search of place suspected to contain stolen 

property and forged documents? 

If a District Magistrate or Magistrate of first-class and after such inquiry as he thinks that any 

place is used for the deposit or sale of stolen property, he may warrant authorize any police 

officer above the rank of a constable, 

1. To enter with such assistance as may be required. 

2. To search the same in the manner specified in the warrant. 

3. To take possession of any property or article found which he reasonably suspects 

to be stolen property or objectionable article. 

4. To convey such property or article before a Magistrate or to guard on the spot until 

the offender is taken before a Magistrate. 

5. To take into custody and carry before a Magistrate every person found in such 

place who appears to have been privy to deposit. (Sec.94) 

 

 

CHAPTER IX 

ORDER FOR MAINTENANCE OF WIVES, CHILDREN AND PARENTS 

(SEC.125 - 128) 

 

 

Q14. What is the procedure to order for the maintenance of wives, children, and 

parents? 

 If any person having sufficient means neglects or refuses to maintain, 
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1. His wife who herself unable to maintain. 

2. The legitimate or illegitimate minor child, whether married or not unable to 

maintain themself. 

3. The legitimate or illegitimate child who has attained majority but of any physical or 

mental abnormality or injury unable to maintain itself. 

4. His father or mother unable to maintain himself or herself. 

 The Magistrate of the first class neglect or refused to make a monthly allowance for 

the maintenance of his wife or such child, father, or mother at monthly rate may 

direct, 

 The father of a minor female child to make such allowance until she attains her 

majority. 

 The pendency of the proceedings regarding monthly allowance for the maintenance, 

such person to make a monthly allowance for the interim maintenance of his wife or 

child, father or mother, and the expenses proceedings which the magistrate considers 

reasonable and to pay time to time.  

 An application of the monthly allowance for the interim maintenance and expenses of 

proceedings shall be disposed or within sixty days from the date of service of the 

notice of the application to such person.  

 Any such allowance for the maintenance or interim maintenance and expenses or 

proceedings shall be payable from the date of the order. 

 If any person fails upon the order without sufficient cause, the magistrate may levy 

fines and sentence such person. 

 No warrant shall be issued for the recovery of any amount unless the application is 

made to the Court. 

 If the person offers to maintain his wife on condition of her living with him and if she 

refuses, the Magistrate may consider any grounds of refusal stated by her. 

 The wife shall not be entitled to receive an allowance for the maintenance or the 

interim maintenance and expenses of proceedings from her husband if she is living in 

adultery or without any sufficient reason refuses to live with her husband or they are 

living separately with mutual consent.  

 On proof that any wife in whose favour an order has been made is living in adultery or 

without sufficient reason she refuses to live with her husband or living separately by 

consent, the Magistrate shall cancel the order. (Sec.125) 
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Q15. What is the procedure to proceed under Section 125? 

 The proceedings under Section 125 may be taken against any person in any district, 

1. Where he is or, 

2. Where he or his wife resides, 

3. Where he last resided with his wife or with the mother of the illegitimate child. 

 All evidence to such proceedings shall be taken in presence of the person against 

whom an order for payment of maintenance is proposed to be made, 

 When his personal attendance is dispensed within the presence of his pleader and shall 

be recorded in the manner of summons case. 

 If  the person against whom an order for payment of maintenance is proposed to be 

made wilfully avoiding the service or wilfully neglecting to attend the Court, 

 The Magistrate may proceed to hear and determine the case ex parte and any order 

may be set aside for good cause shown on an application made within three months 

from the date as to payment of costs. (Sec.126) 

 

 

Q16. What is the procedure to alter the allowance in the case of section 125? 

 The Magistrate may, on proof of a change in the circumstances of any person receiving 

a monthly allowance for the maintenance or interim maintenance to pay a monthly 

allowance for the maintenance to his wife, child, father, or mother. 

 Where it appears to the Magistrate Court that in consequence of any decision of a 

competent Civil Court, the order under Section 125 shall be canceled or varied.  

 Where an order has been made in favor of a divorced woman, the Magistrate shall, 

1. After the date of such divorce, re-married, cancel such order from the date of her 

re-marriage. 

2. Before or after the date of order, the whole of the sum which under any customary 

or personal law applicable to the parties, payable on such divorce, cancel such 

order, 

a) Where the sum was paid before such order, from the date on which such 

order was made. 

b) From the date of expiry of the period, if any maintenance has been actually 

paid by the husband to the woman. 
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3. If the woman has obtained a divorce from her husband and that she has 

voluntarily surrendered her rights to maintenance or interim maintenance after her 

divorce and cancel the order from the date. 

 The recovery of any maintenance or dowry  by any person to whom a monthly 

allowance for the maintenance and interim maintenance to be paid, the Civil Court 

shall take into account the sum paid and recovered by such person. (Sec.127) 

 

 

CHAPTER XI 

PREVENTIVE ACTION OF THE POLICE  (SEC. 149 - 153) 

 

 

Q17. What is the role of a police officer to prevent the action of the police? 

 Every police officer interpose for preventing the commission of any cognizable offence. 

 Every police officer receiving information of a design to commit any cognizable offence 

shall communicate such information to the police office whom he is substantiate.  

(Sec.149) 

 A police officer knowing a design to commit any cognizable offence may arrest without 

orders from a Magistrate and without a warrant if it appears that the commission of 

the offence cannot be prevented. (Sec.150) 

 No person arrested shall be detained in custody for a period exceeding twenty-four 

hours from the time of his arrest. (Sec.151) 

 A police officer may own authority interpose to prevent any injury attempted to be 

committed in his view to any public property, movable or immovable or the removal of 

injury of any public landmark or buoy or other mark used for navigation. (Sec.152) 

 

CASE LAWS 

 

 

Case 1 

Abhilasha V. Prakash, 2020 SCC OnLine SC 736.  
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Held - A daughter attained majority and is still unmarried is not entitled to claim maintenance 

from her father in proceedings under Sec.125 of the Code of Criminal Procedure if she is not 

suffering from any physical or mental abnormality and injury. 

 

 

Case 2 

Social Democratic Party of India V. State by CCB Police, WP 10760/2020. 

 

Held -It is not required in all circumstances to issue a summons prior to issuance of a search 

warrant. A search warrant could be issued in terms of section 93(1)(C) without issuing a 

summons under Section 91 of the Cr.P.C. 

 

 

Case 3 

Pawan Kamra v. State, 2019 SCC OnLine Del 10665 

 

It was held that the petition for the quashing of FIR would, no doubt be decided by the High 

Court in due course including the issue of its maintainability. However, the proceedings 

initiated by the IO under Section 83 CrPC could not have stayed at the initial stage. The IO 

was carrying out the proceedings as per law and no interference was required from the Court 

in that regard. 

 

 

Case 4 

S.Vanitha V. Deputy Commissioner, Civil Appeal No. 3822 of 2020. 

 

Held- The maintenance and welfare of parents and senior citizen Act has no overriding effect 

over the right of residence of a woman in a shared household within the meaning of the 

Protection of Women from Domestic Violence act. 
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Case 5 

Sanjeev Kapoor V. Chandana Kapoor & Ors., 2020 AIR SC 1064. 

 

Held - Section 127 Cr.P.C. also discloses the legislative intendment where the Magistrate is 

empowered to alter an order passed under Section 125 Cr.P.C. Sub-Section (2) of Section 127 

Cr.P.C. also empower the Magistrate to cancel or vary an order under Section 125. The 

Legislative Scheme as delineated by Sections 125 and 127 Cr.P.C. as noted above clearly 

enumerated the circumstances and incidents provided in the Code of Criminal Procedure 

where Court passing a judgment orfinal order disposing the case can alter or review the 

same. The embargo as contained in Section 362 is, thus, clearly relaxed in proceeding under 

Section 125 Cr.P.C. 
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This write up has been sent to you for information purposes only and is intended merely to highlight legal 

provisions. The information and/or observations contained in this issue do not constitute legal advice and should 

not be acted upon in any specific situation without appropriate legal advice. The views expressed in this issue do 

not necessarily constitute the final opinion of M/s.Wallcliffs Law Firm and should you have any queries in relation 

to any of the issues set out herein or on other areas of law, please feel free to contact us on 

mail@wallcliffs.com. 

 

 

 

 

 

 

 

 


