JANUARY 2021. ISSUE 04
25-JAN-2021 \ +91 75400 75411

N\ mail@wallcliffs.com

@ www.wallcliffslawfirm.com

CODE OF CIVIL PROCEDURE, 1908

Q&A - PART III

Coimbatore Office High Court Office Tiruppur Office

#49, West Club Road, Near #103, | - Floor, # 544, Room No.2, |-Floor,
Vilvam Apartments, Race Course, Armenian Street, Opp. to TKT Motors, Palladam
Coimbatore - 641 018. Parrys,Chennai - 600 001. Main Road, Tirupur - 641604




PART 1V - SUITS IN PARTICULAR CASES

SUITS BY OR AGAINST THE GOVERNMENT OR PUBLIC OFFICERS
_IN THEIR OFFICIAL CAPACITY (SEC. 79 - 87-B)

Q1. What is the procedure to file a suit by or against Government?

o If the suit is filed by or against the Government, the authority shall be the plaintiff or
defendant and named as follows,

1. In case a suit by or against the Central Government, it is Union of India and

2. In case a suit by or against a State Government, the State. (Sec.79)

Notice:

e The suits shall not be instituted, against the Government or against a public officer for
any act which is to be done such public officer in his official capacity until the
expiration of two months after the notice in writing has been delivered to,

1. If a suit is against the Central Government, a Secretary to that Government.

2. If a suit is against the Central Government where it related to railway, the
General Manager of that railway.

3. If a suit is against the State of Jammu and Kashmir, the Chief Secretary to that
Government.

4. If a suit is against any other State Government, a Secretary to that Government
or Collector of the district.

5. If a suit is against any police officer, delivered to him or left at his office stating
the cause of action, the name, description, and place of residence of the
plaintiff and the relief he claims and the plaint shall contain a statement that
such notice has been delivered or left.

o If a suit is to obtain an urgent or immediate relief against the Government or any
police officer may be instituted without serving any notice, but the court shall not grant
any relief in the suit except giving the Government or Public officer a reasonable
opportunity of showing cause of the relief prayed for in the suit.

e The Court if satisfied after hearing the parties pass that no urgent or immediate relief
need to be granted in the suit, return the plaint for presentation.

o If the suit is instituted against Government or a police officer, it shall not be dismissed

merely on the ground by reason of any error or defect in the notice. (Sec.80)
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Q2. Who are exempted from arrest and person appearance under this chapter?
e If a suit is instituted against a police officer of any act purporting to be done by him in
his official capacity,
1. The defendant shall not be liable to arrest nor his property to attachment than
in execution of a decree.
2. Where the Court is satisfied that the defendant cannot absent himself from is

duty without detriment to the public service. (Sec.81)

Q3. How did the decree can be executed?
e Where a suit by or against the Government or by or against a public officer of any act
purporting to be done by him in his official capacity, a decree is passed against the
Union of India or a State such decree shall not be executed.
e Execution shall not be issued on any such decree unless in remains satisfied for the
period of three months from the date of such decree.
e An order or award they apply in relation to a decree, if the order or award,
a) Is passed or made against the Union of India or a State or a public officer
whether by a Court or by any other authority.
b) Capable of being executed under the provision of this Code or the law time

being in force as if it was a decree. (Sec.82)

PART V
SPECIAL PROCEEDINGS

ARBITRATION (SEC.89)

Q4. What is the procedure for arbitration under this chapter?
e Where it appears to the Court that there exist elements of a settlement which may be
acceptable to the parties, the court shall
1. The terms of settlement.
2. Give them to the parties for their observation.

3. Receiving the observations of the parties.
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e The Court may reformulate the terms for settlement and refer the same for,
a) Arbitration,
b) Conciliation,
¢) Judicial settlement including settlement through Lok adalat,
d) Mediation. (Sec.89)

PUBLIC NUISANCES AND OTHER WRONGFUL ACTS
AFFECTING THE PUBLIC (SEC.91 - 93)

Q5. who can institute the suit in case of public nuisance and other wrongful acts?

In case of a public nuisance or other wrongful affecting the public, a suit for a declaration and
injunction or for any other appropriate relief may be instituted by the Advocate-General or by
two or more persons even though damage has not been caused to such persons by reason of

such public nuisance or other wrongful act. (Sec.91)

Q6. What are public charities?

e In case of any alleged breach of any express or constructive trust created for public
purpose of a charitable or religious nature or where the direction of the Court is
deemed necessary for the administration of any such trust, the Advocate-General or by
two or more persons even though damage has not been caused to such persons by
reason of such public nuisance or other wrongful act.

e On obtaining the leave of the Court, the suit may be instituted in the principle Civil
Court or original jurisdiction or in the local limits of whose jurisdiction the whole of any
part of the subject-matter of the trust is situate to obtain a decree.

a) Removing any trustee.

b) Appointing a new trustee.

c) Vesting any property in a trustee.

d) Directing a trustee who has been removed or a person ceased to be a trustee or

deliver possession of any trust property.
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e) Directing accounts and inquiries.

f) Declaring what proportion of the trust property or of the interest shall be
allocated to any particular object of the trust.

g) Authorizing the whole or any part of the trust property to be let, sold,
mortgaged or exchanged.

h) Settling a scheme.

i) Granting further or other relief as the nature.

e The Court may alter an express or constructive trust created for public purpose of a
charitable or religious nature and allow the property or income of such trust or any
portion to be applied cy pres in one or more of the following circumstances,

e Where the original purpose of the trust in whole or in part, have been fulfilled or
cannot be carried out at all or cannot be carried out according to the directions given
in the instrument creating the trust.

e Where the original purpose of the trust is used for a part only of the property available
by virtue of the trust or,

e Where the original purpose in whole or in part, they were laid down,

1. Have been adequately provided for by other means,
2. Ceased being useless or harmful to the community,
3. Cease in any other way to provide a suitable and effective method of using the

property. (Sec.92)

Q7. What is the procedure for compensation under this procedure?
In any suit which as arrest or attachment has been effected or a temporary injunction
granted,
1. It appears to the Court that such arrest, attachment or injunction was no
reasonable for institution of the grounds.
2. If the suit of the plaintiff fails and the Court finds there was no reasonable
ground for instituting the same,
e The defendant may make an application for award against the plaintiff by its order
such amount not exceeding fifty thousand rupees, as it deems a reasonable

compensation to the defendant for the expense or injury.
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e The Court shall not award an amount exceeding the limits of its Pecuniary jurisdiction.
e An order determining any such application shall bar any suit for compensation of such

arrest, attachment or injunction. (Sec.95)

PART VII
APPEALS

APPEAL FROM ORIGINAL DECREES (SEC.96 - 99-A)

Q8. What is the procedure to make appeal from decrees?

e An appeal shall lie from every decree passed by any Court exercising original
jurisdiction authorized to her appeals from the decision of such Court.

e An appeal may lie from an original decree passed ex parte.

e No appeal shall lie from a decree passed by the Court with a consent of parties.

e No appeal shall lie, in any suit of the nature cognizable by Courts of Small Causes,
when the amount or value of the subjection-matter of the original suit does not exceed
ten thousand rupees. (Sec.96)

e Where any party aggrieved by a preliminary decree passed, he shall prefer an appeal
for disputing its correctness in any appeal which may be preferred from the final
decree. (Sec.97)

e When an appeal is heard by Bench of two or more Judges, the appeal shall be decided
with the opinion of Judges or of majority of such Judges. (Sec.98)

e The decree shall not be reversed or substantially varied or be remanded in appeal for
any misjoinder or non-joinder or parties or causes of action or any error,
defect or irregularity in any proceedings in any suit not affecting the merits of the
case. (Sec.99)
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APPEALS FROM APPELLATE DECREES (SEC.100 - 103)

Q9. What is the procedure to make second appeal?
e An appeal shall be made before the High Court from every decree passed in appeal by
any subordinate court which involves a substantial question of law.
e The memorandum of appeal shall state the substantial question of law in this appeal.
o If the High Court shall formulate the question of law, if it satisfied that a substantial
question of law is involved in any case.
e The appeal shall be heard on the question formulated and the respondent at the
hearing shall argue that the case does not involve such question. (Sec.100)
e The appeal shall not be made, when the original or appellate decree or order is heard
and decided by a Single Judge or a High Court. (Sec.100-A)
e The second appeal shall lie any decree when the subject matter of the original suit is
for recovery of money not exceeding twenty-five thousand rupees. (Sec.102)
e In any second appeal, the High Court, if the evidence on record is sufficient, determine
may issue necessary for the disposal of the appeal,
1. Which has not been determined by the lower Appellate Court,
2. Which has been wrongfully determined by Court by reason of decision on such

question of law. (Sec.103)

Q10. What is the power of the Appellate Courts under this chapter?
e The Appellate Court shall have the power,

To determine a case finally,

To remand a case,

To frame issues and refer them for trial,

To take additional evidence or to require such evidence to be taken,

AR

The Appellate Court shall have the same powers and perform the duties
imposed by this Code on Courts of original jurisdiction in suits institutes.
(Sec.107)
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Q11. What is the procedure to make appeals to the Supreme Court?
The appeals shall be made to the Supreme Court from any judgment, decree or final order in
a civil proceeding of a High Court, if it certifies,
1. That the case involved a substantial question law of general importance,
2. In the opinion of the High Court the question need to be decided by the
Supreme Court. (Sec.109)

PART VIII

REFERENCE, REVIEW AND REVISION
(SEC.113 -115)

Q12. What is the procedure to make reference to High Court?
e Any Court may state a case and refer the same for the opinion of the High Court and
High Court may make order.
e When the court is satisfied which is necessary for the determination for the disposal of
the case, but has not been declared by the High Court to which the Court is
subordinate or by the Supreme Court, the Court shall set out its opinion and the

reasons and refer the same for the opinion of the High Court. (Sec.113)

Q13. What is the procedure for Review under this chapter?
e Any person aggrieved, may apply for a review of judgment to the Court passed the
decree or made the order and the Court may make such order thinks fit.
a) By a decree or order from which an appeal is allowed,
b) By a decree or order from which no appeal is allowed by this Code,

c) By a decision on a reference from a Court of Small causes. (Sec.114)
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Q14. What is the procedure for revision under this chapter?
e The High Court may call for the record of any case, decided by the Subordinate Court
and no appeal lie and if such subordinate Court appears,
1. To have exercised a jurisdiction not vested in it by law or,
2. To have failed to exercise a jurisdiction so vested,
3. To have failed to exercise a jurisdiction illegally or with material irregularity.

e The High Court shall not vary or reverse any order or suit or other proceedings except
where the order had been made in favor of the party applying for revision would have
finally disposed of the suit or other proceedings.

e A revision shall not operate as a stay of suit or other proceedings before the Court

where such suit or other proceedings is stayed by the High Court. (Sec.115)

PART XI - MISCELLANEOUS (SEC.132 - 158)

Q15. What is the procedure for arrest or property to be attached is outside
district?

e If such person resides or property is situated outside the local limits of the jurisdiction
of the Court to which the application is made for arrest or property to be attached, the
Court on its discretion issue a warrant of arrest and sent to the local limits of whole
jurisdiction of such person or property resides or situated.

e The District Court shall, on receipt of such copy and amount, the arrest and
attachment to be made or by a Court subordinate to itself and shall inform the Court
which issued or made such warrant or order of the arrest or attachment.

e The Court making an arrest shall send the person arrested to the Court which the
warrant of arrest was issued.

e Where a person to be arrested or movable property to be attached within the local
limits of the original civil jurisdiction of the High Court.

e The copy of the warrant of arrest or the order of attachment shall be sent to the Court
of small causes court and on receipt of the copy and amount, shall proceed as it as a
District Court. (Sec.136)
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CASE LAWS

Case 1
Shri Ram Sahu (Dead) V. Vinod Kumar Rawat, CA NO. 3601 of 2020.

The Supreme Court held that the powers of review under Section 114 read with Order 47
Rule 1 of the Code of Civil Procedure cannot be exercised as an inherent power or an

appellate power.

Case 2
Nazir Mohamed V. J.Kamala, 2020 SCC Online SC 676.

The Supreme Court summarizes principles relating to Sec.100 of CPC are as follows.

e The condition precedent for entertaining and deciding a second appeal being the
existence of a substantial question of law, whenever a question is framed by the High
Court, the High Court will have to show that the question is one of law and not just a
question of facts, it also show that the question is a substantial question of law.

e The judgment and order of the High Court under appeal does not discuss or decide

any question of law involved in the case, not to speak of substantial question of law.

Case 3
Sree Gurudeva Charitable and Educational Trust V. K.Gopalakrishnan, 2020 SCC
Online SC 3536.

The Kerala High Court held that the Court of an Additional District Judge cannot grant leave

under Section.92 of Civil Procedure Code, to institute suit against public charities.
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Case 4
V.N.Krishna Murthy V. Ravikumar, 2020 SCC Online SC 664.

Held- The strangers cannot be permitted to file an appeal under Sec.96 of the Code of Civil
Procedure unless he satisfies the Court that he falls within the category of aggrieved persons.
They have to demonstrate that they are prejudicially or adversely affected by the decree in

question or any of their legal rights stands jeopardized.

Case 5
Illoth Valappil Ambunhi (D) by LRS V. Kunhambu Karanavan, SCC Online SC 1336.

Held - Mere error in framing a question of law would not render a judgment in Second Appeal
liable to be set aside, if it is found that a substantial question of law existed and such

question has in fact been answered by the High Court.
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