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THE CODE OF CIVIL PROCEDURE, 1908
Q&A – PART II

PART II
EXECUTION - GENERAL (SEC. 36 - 37)

Q1. Define the term “Court which passed a decree”?
The Court which passed a decree includes,


Where the decree to be executed has been passed in exercise of the appellate
jurisdiction.



Where the Court has ceased to exist at first instance or to have jurisdiction to execute.



The court where the decree was passed was instituted at the time of making the
application for the execution of the decree has the jurisdiction to try such suit.
(Sec.37)

COURTS BY WHICH DECREES MAY BE EXECUTED (SEC.38 - 46)

Q2. Which Courts have the jurisdiction to execute the decrees?


A decree may be executed either by the Court which passed it or by the Court to which
it is sent for execution. (Sec.38)



The Court which passed a decree on the application of the decree-holder sent in for
another competent court for execution.



The Court which passed a decree on its motion sent it for execution to any subordinate
Court having jurisdiction.



The Court shall be of competent jurisdiction if it is competent at the time of application
for the transfer of decree.



No Court shall be deemed to authorize the Court to execute the decree outside the
jurisdiction. (Sec.39)



When the decree is sent for execution to another State, it is executed in such a
manner as prescribed in that State. (Sec.40)



The Court to which a decree is sent for execution shall certify or where the former
Court failed to execute the same the circumstances of attending the failure. (Sec.41)
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Q3. What is the power of the court in executing the decree?


The Court executing a decree have the same powers as if it had been passed by itself.



The power of the Court as follows:
1. Power to send the decree for execution to another Court.
2. Power to execute the decree against the legal representative of the deceased
judgment debtor.
3. Power to order attachment of a decree.



A court passing an order in exercise of the power shall send a copy to the court which
passed the decree.

If Does not extend,


Any decree passed by any Civil Court established in any part of India which the
provisions of this Code do not extend if it cannot be executed within the jurisdiction of
the Court be executed in the manner as executed within the jurisdiction of any Court in
the territories of which this Code extends. (Sec.43)



The decrees of any Revenue Court in any part in India which the Code does not
extend, or any class of such decrees may be executed in the State as if they had been
passed by Courts in that State. (Sec.44)

QUESTIONS TO BE DETERMINED BY COURT EXECUTING DECREE
(SEC.47)
Q4. What are the questions to be determined by the Court while executing the
decree?


The questions arising between the parties to the suit in which the decree was passed
or their representatives and,



Relating to the execution, discharge, or satisfaction of the decree shall be determined
by the Court executing the decree and not by a separate suit.



When there is a question as to any person or is not the representative of a party, such
question shall be determined by the Court.



It also includes the questions relating to the delivery of possession of the property to
the purchaser or his representative shall be deemed to be questions relating to the
execution, discharge, or satisfaction of the decree. (Sec.47)
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TRANSFEREE AND LEGAL REPRESENTATIVES (SEC. 49 - 50)
Q5. Who is the transferee and legal representative under this Chapter?


The transferee of a decree shall hold the same which the judgment-debtor might have
enforced against the original decree-holder. (Sec.49)



Where a judgment-debtor dies before the satisfied decree, the holder of the decree
may apply to execute the same against the legal representative of the deceased.



When the decree is executed against the legal representation,
1. He shall be liable only to the extent of the deceased property in his hands and
2. If has not been disposed of, the Court executing the decree in its own motion or,
3. On the application of the decree-holder compel such legal representative to

produce such accounts if it deems fit. (Sec.50)

PROCEDURE IN EXECUTION (SEC.51 - 54)

Q6. What is the power and procedure of the Court to enforce execution?


The court on the application of the decree-holder may order the execution of the
decree,
1. By delivery of any property specifically decreed,
2. By attachment and sale or by the sale without attachment of any property
3. By arrest and detention in prison.
4. By appointing a receiver or

5. Such other manner as the nature of the relief granted.


When the decree is for the payment of money, execution of detention in prison shall
not be ordered unless giving the judgment-debtor an opportunity of showing cause
why he should bot be committed to prison for reasons recorded in writing and if
satisfied the following,



That the judgment-debtor with the object of obstructing or delaying the execution of
the decree,
1. To abscond or leave the local limits of the jurisdiction of the Court or
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2. The decree was passed, dishonestly transferred, concealed, or removed any part
of his property, or committed any other act of bad faith in relation to his
property or


The judgment-debtor from the date of the decree, the means to pay the amount of the
decree or some substantial part and refuses or neglects to pay the same or



The decree is for a sum for which the judgment-debtor was bound in a fiduciary
capacity to account. (Sec.51)

Enforcement Of Decree Against Legal Representative


When a degree is passed against the legal representative of a deceased person as a
party which is for the payment of money out of the property and it may be executed
by the attachment and sale of any such property.



When there is no property in the possession of the judgment-debtor and fails to satisfy
the Court that he has applied such property of the deceased to come into his
possession, the decree may be executed against the judgment-debtor to the extend he
fails to take the possession in his possession and executed the decree as if the decree
has been against him personally. (Sec.52)

Liability Of Ancestral Property


The Property in the hands of a son or other descendants which is liable under the
Hindu Law for the payment of a debt of a deceased ancestor shall be deemed to be
the property of the deceased which comes to the hands of the son or other
descendants as his legal representative. (Sec.53)

Partition Of Estate Or Separation Of Share


Where the decree is for the partition of an undivided estate to the payment of revenue
to the Government or for the separate possession of a share of such an estate, the
partition of the estate or the separation of the share shall be made by the collector.
(Sec.54)
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ARREST AND DETENTION (SEC.55 - 59)

Q7. What is the procedure for arrest and detention?


A judgment-debtor may be arrested in execution of a decree at any hour and on any
day and his detention may be in the civil prison.



The purpose of making an arrest, no dwelling-house shall be entered after sunset and
before sunrise.



No outer door of a dwelling-house shall be broken open unless such dwelling-house is
in the occupancy of the judgment-debtor and he refuses, the officer authorized to
make the arrest has duly access to any dwelling-house.



If the room is in actual occupancy of a woman who is not the judgment-debtor and
who does not appear in public, the officer shall be authorized to make the arrest by
giving her the reasonable opportunity to withdraw.



When the judgment-debtor is arrested on the execution of a decree to the payment of
money, the judgment-debtor pays the amount of the decree and cost of the arrest
made by the officer arresting him, such officer shall at release him.



Where a judgment-debtor is arrested in execution for the payment of money and the
Court inform him that he may be declared as an insolvent and if he has not committed
any act of bad faith he may be discharged.



If the judgment-debtor expresses his intention to apply to be declared as an insolvent
and furnishes security to the satisfaction of the Court, he shall apply within one month.



Then, he will appear in any proceedings on application or decree which he was
arrested and may release him from such arrest and if the same is failed by him, the
Court may either direct the security to the civil prison in execution of the decree.
(Sec.55)



The Court shall not order the arrest or detention in the civil prison of a woman in
execution of a decree for the payment of money. (Sec.56)
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Q8. What is the procedure for detention and release?


Every person detained in the civil prison in execution of a decree shall be detained,
1. Where the decree is for the payment of money exceeding five thousand rupees
for a period not exceeding three months,
2. Where the decree is for payment of money exceeding two thousand rupees but
not exceeding five thousand rupees for a period not exceeding six weeks.



The order shall not be made for detention of judgment-debtor in civil prison when the
total amount does not exceed two thousand rupees.



The judgment-debtor released from detention shall not merely release be discharged
from his debt, but also not be liable to be re-arrested under the decree in which he is
detained in civil prison. (Sec.58)

ATTACHMENT (SEC.60 - 64)

Q9. What is the procedure for attachment and sale in execution of decree?


The following property is liable to attachment and sale in execution of a decree,
namely,

Includes:
Lands, houses or other buildings, goods, money, bank-notes, cheques, bill of exchange,
hundies, promissory notes, Government Securities, bonds or other securities for money,
debts, shares in a corporation and all other saleable property, movable or immovable
belonging to the judgment-debtor or profits of which he has disposing power which may
exercise for his own benefit whether the same is held in the name of the judgment-debtor or
by another person in trust for him or his behalf.
Exclusion:
a) The following particulars shall not be liable to be attachment or sale,
b) The necessary wearing apparel, cooking vessels, beds and bedding of the judgmentdebtor his wife and children and such personal ornaments.
c) Tools of artisans and where the judgment-debtor is an agriculturist, his implements of
husbandry and such cattle and seed grain.
d) Houses and other buildings belonging to an agriculturist or a laborer of a domestic
servant and occupied by him.
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e) Houses and other buildings belonging to an agriculturist or a laborer of a domestic
servant and occupied by him.
f) Books of accounts
g) A mere right to sue for damages
h) Any right of personal service.
i) Stipends and gratuities allowed for pensioners of the Government.
j) The wages of laborers and domestic servants.
k) Salary to the extent of the first one thousand rupees and two-third of the remainder.
l) One-third of the salary in the execution of any decree for maintenance.
m) All compulsory deposits and other sums
n) All deposits and other sums.
o) All money payable under a policy of insurance on the life of the judgment debtor.
p) The interest of a lessee of a residential building.
q) Any allowance forming part of the emoluments of any servant of the Government.
r) An expectation of succession by survivorship or other possible right or interest.
s) An allowance declared by any Indian Law exempted from liability.
t) Where judgment debtor is a person liable for the payment of land-revenue. (Sec.60)

SALE (SEC.65 - 67)
Q10. What is the purchaser’s title?
Where immovable property is sold in execution of a decree and such sale becomes absolute
when the property shall be vested in the purchaser from the time when the property is sold
and not from the time when the sale becomes absolute. (Sec.65)

DISTRIBUTION OF ASSETS (SEC.73)
Q11. What is the procedure for the distribution of assets?


If the persons made application to the Court for the execution of decrees for the
payment of money passed against the same judgment-debtor and not obtained the
satisfaction of the assets after detecting the costs of realization shall be distributed
among such persons.
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When any property is sold to a mortgage or charge, the mortgage or incumbrancer
shall not be entitled to share in any surplus from the sale.



Where any property is sold in execution of a decree, the following procedures shall be
applied,
1. Defraying the expenses of the sale.
2. Discharging the amount due under the decree.
3. Discharging the interest and principal monies due on subsequent incumbrances.
4. If the decree for the payment of money against the judgment-debtor, who have
the prior sale of the property applied to the Court which passed the ordering
such sale for the execution of the decree and no obtained satisfaction.
5. Where all or any of the assets liable to be rateably distributed are paid to a
person not entitled to receive the same shall be sued by any person so entitled
and to compel him to refund the assets. (Sec.73)

RESISTANCE OF EXECUTION (SEC.74)

Q12. What is resistance to execution?
Where the Court is satisfied that,


The decree-holder for the possession of immovable property or the purchaser of
immovable property sold in execution of a decree has been resisted or obstructed in
obtaining possession of the property by the judgment-debtor or on his behalf.



Where such resistance or obstruction was without any just cause, the decree-holder
orders the judgment-debtor or other person to be detained in the Civil Prison for a
term extending to thirty days and directs the decree-holder or purchaser to be put into
possession of the property. (Sec.74)
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PART III
INCIDENTAL PROCEEDING
COMMISSIONS (SEC.75 - 78)
Q13. What is the procedure for incidental proceeding commission?
The Court may issue a commission,
1. To examine any person
2. To make a local investigation
3. To examine or adjust accounts
4. To make a partition
5. To hold a scientific, technical or expert investigation
6. To conduct a sale of the property.
7. To perform any ministerial act.


A commission for the examination may be issued to any Court situate in State other
than the State in which the Court of the issue is situated and has the jurisdiction in the
place in which the person to be examined resides.



Every Court receiving a commission for the examination of any person shall examine
him and the commission when it has been duly executed shall be returned together
with the evidence taken unless the order for issuing the commission has directed in the
commission shall be returned in terms of such order. (Sec.76)



Instead of issuing a commission, the Court may issue a letter of request to examine a
witness residing not within India. (Sec.77)

Commission Issued By Foreign Courts


The provisions as to the execution and return of commissions for the examination of a
witness shall apply to commissions issued by,
1. Courts situate in any part of India to which the provisions of this Code do not
extend.
2. Courts established or continued by the authority of the Central Government outside
India.
3. Courts of any State or Country outside India. (Sec.78)
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CASE LAWS

Case 1
Padam Sen and another vs. The State of U.P., 1961 ARI SC 218.
Held - In the present case there was neither any existing office of Commissioner, nor the
Additional Munsif had power to appoint Commissioner for the purpose of seizing the plaintiff's
account books and therefore this Explanation does not apply to the appoint the
Commissioner. It follows, therefore, that Sri Raghubir Persbad cannot be held to be a public
servant.

Case 2
Allahabad Bank vs Canara Bank & Another, (2000) 4 SCC 406.
Held - If none of the conditions required for applying Section 19(19) and Section 529-A is,
therefore, satisfied, then the claim of Canara Bank before the Tribunal can only be on the
basis of principles underlying Section 73 CPC. There being no decree in its favour from any
court or from any Tribunal, and the other conditions of Section 73 not having been satisfied,
no dividend can be claimed out of monies realised at the instance of Allahabad Bank, even if
Allahabad Bank is an unsecured creditor.

Case 3
Devadoss vs. A. Duraisingh, 2002 CTC 3 748.
Held - The present case also, the plaintiffs sought the appointment of an Advocate
Commissioner. Only for the purpose of making a roving enquiry with respect to the person in
the house and also whether they have got cable connection and from whom they have got
the connection. The Advocate Commissioner cannot be used for such fact finding purposes
and as such, the order passed by the Court below is not sustainable under law. It is always
open to the decree holder to examine the concerned persons as witnesses and prove as to
how, and in what manner they got the cable connection. Hence the point is answered
accordingly.
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Case 4
M/s Bhandari Engineers & Builders Pvt. Ltd. V. M/s Maharia Raj Joint Venture &
Ors., 2020 DLT 266 106 .
Held - The affidavit of assests, income, expenditure and liabilities is to be treated as
guidelines to determine the true financial capacity/status of the judgment-debtor. The Courts
are at liberty to determine the nature and extent of information/documents necessary and to
direct the judgment-debtor to disclose relevant information and document to determine the
financial capacity/status. The Courts are at liberty to pass appropriate directions as may be
considered necessary to do complete justice between the parties.

Case 5
Dev Raj And Others v. Satpal Gulia, 2020 SCC ONLINE DEL 503
Held - It can be said that the objections were treated u/sec. 47 CPC by the Executing Court
which deals with questions arising between the parties to the suit relating to the execution,
discharge or satisfaction of the decree. It iswell settled that it is the substance and not the
nomenclature which is material. So, far as an order passed u/sec. 47 CPC is concerned, the
same is not an appealable order as it does, not find mention either in section 104 or in order
43 CPC which prescribe exhaustive list of the appealable orders.
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