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CHAPTER - V 

OF DOCUMENTS EVIDENCE (SEC.61 - 73-A) 

 

 

Q1. What is Primary evidence? 

 Primary evidence means the document itself produced either by primary or by 

secondary evidence.  

 Each part of the document is the primary evidence when it is executed in several parts. 

 Where the document is executed in counterpart by one or several parties each 

counterpart is primary evidence as against the parties executing it. (Sec.62) 

 

 

Q2. What is secondary evidence? 

 Certified copies given under the provision. 

 Copies made from the original mechanical processes are the accuracy of the copy and 

copies compared with such copies. 

 Copies made from or compared with the original. 

 Counterparts of documents against the parties who did not execute them. 

 Oral accounts of the contents of a document given by the person who has himself seen 

it. (Sec.63) 

 

 

Q3. When the electronic records are admissible? 

 Any information contained in the electronic record shall be admissible in any 

proceedings without further proof or production of the original evidence would be 

admissible. 

 

CONDITIONS 

 The computer output containing the information was produced during the regular store 

or process information of any activities regularly having lawful control over the use of 

the computer.  

 Information contained in the electronic record is derived in the ordinary court of the 

activities. 
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 The information contained in the electronic record reproduces or is derived from such 

information from the computer in the ordinary course of business. 

 If the material part of such period, the computer is operating properly; if not, such 

period was not such affect the electronic record or its content’s accuracy. (Sec.65-B) 

 

 

Q4. What are public documents? 

 The documents forming the acts or records of the acts, 

1. The sovereign authority. 

2. Of official bodies and tribunals 

3. Of public officer, legislative, judiciary, executive of India or of a foreign country. 

 Public records are kept in any state of private documents. (Sec.74) 

 

 

PRESUMPTION AS TO DOCUMENTS (SEC.79 - 90-A) 

 

 

Q5. What is the presumption as to the genuineness of the certified copies? 

 The court shall presume that every document purporting to be a certificate, certified 

copy, or other documents to be genuine which can be admissible as the evidence. 

 The court shall presume that any officer by whom such document purports to be 

signed or certified held the official character when he claims in such paper. (Sec.79) 

 

 

CHAPTER - VI 

OF THE EXCLUSION OF ORAL OR DOCUMENTARY EVIDENCE  

(SEC.91 - 100) 

 

 

Q6. What are the exclusions of oral evidence? 

 The evidence of any oral evidence or statement is not admitted between the parties to 

any such instrument or their representatives in interest for contradiction, varying, 

adding or subtraction from its terms. 
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1. Any fact may be proved which would invalidate any document or entitle any decree 

or order by fraud, intimidation, illegality, want of due execution, want of capacity 

or mistake of fact or law.  

2. The existence of any separate oral agreement on the matter which any document 

is silent and which is not inconsistent with its terms may be proved.  

3. The existence of any separate oral agreement constituting a condition precedent 

under any such contract, grant, or disposition of property may be proved. 

4. The existence of any oral agreement to rescind or modify any contract, grant or 

disposition of property may be proved.  

5. Any usage or custom by which incidents are not mentioned in any contract are 

usually annexed to the contract may be proved.  

6. Any fact that may be proved shows in a manner the language of a document is 

related to existing facts. (Sec.92) 

 

 

Q7. What are the exclusions of documentary evidence? 

 When the language used in a document is ambiguous or defective evidence may not 

be given of facts which would show its defects. (Sec.93) 

 When the language used in a document is plain in itself and applied accurately to 

existing facts, evidence may not be given to show that it was not meant to apply to 

such facts. (Sec.94) 

 When the language used in a document is plain in itself which is unmeaning in 

reference to existing facts and evidence. (Sec.95)  

 When the language used applies partly to one set of existing facts and partly to 

another set of facts but the whole does not correct either evidence may be given to 

show to which the two is meant to apply. (Sec.97) 

 Evidence may be given to show the meaning of illegible or not commonly intelligible 

characters, of foreign, obsolete, technical, local and provisional expressions, and of 

words used in a peculiar sense. (Sec.98) 

 Parties who are not parties to a document or their representative’s interest may give 

evidence of any facts to show an agreement varying the terms of the document. 

(Sec.99) 
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PART - III 

PRODUCTION AND EFFECT OF EVIDENCE 

 

CHAPTER - VII 

OF THE BURDEN OF PROOF (SEC.101 - 104-A) 

 

 

Q8. What is the burden of proof? 

 When any person desired any court to give judgment with regard to any legal right or 

liability dependent must prove the facts exit.  

 When a person is bound to prove the existence of any fact, the burden of proof lies on 

that person. (Sec.101) 

 

 

Q9. Whom the burden of proof lie? 

 In a suit or proceedings, the burden of proof lies on that person who would fail if no 

evidence were given one either side. (Sec.102) 

 The burden to prove the particular fact lies on the person who wishes the court to 

believe it unless provided by any law. (Sec.103) 

 The burden of proving any fact is to enable any person to give evidence of any other 

fact by the person who wished to give evidence. (Sec.104) 

 When the fact is within the knowledge of any person, the burden of proving that fact is 

upon him. (Sec.106) 

 If it is shown that the person is alive within the period of thirty years, the burden of 

proving that he is dead on the person who affirms it. (Sec.107) 

 It is proved that he has not been alive for seven years, who would have naturally 

heard of him, the burden of proving that he is alive would be shifted to the person who 

affirms it. (Sec.108) 

 When the question is whether the persons are partners, landlords, and tenant or 

principal and agent, the burden of proving that they do not stand or ceased to have 

stand is on the person affirms it. (Sec.109) 
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 Whether any person is the owner of anything of which he is possession, the burden of 

proving that he is not the owner is on the person who affirms he is not the owner. 

(Sec.110) 

 The burden of proving good faith is on the party who is in a position of active 

confidence. (Sec.111) 

 

EXCEPTION 

 When a person is accused of any offence, the burden of proving the existence of 

circumstances within any general exceptions in the Indian Penal Code, 1860 or within 

any special exceptions or in any other code and the court shall presume the absence of 

such circumstances. (Sec.105) 

 

 

Q10. What is the presumption as to certain offences? 

 Any person born within a valid marriage or within two hundred and eighty days after 

the dissolution, the remaining unmarried shall be the conclusive proof that he is the 

legitimate son of that man unless the parties to the marriage have no access to each 

other when it could have begotten. (Sec.112) 

 

 

Q11. What are the offences as to presumption against women? 

 When a woman had committed suicide within the period of seven years from the date 

of her marriage and her husband or his relatives subject her to cruelty, the court may 

presume that such suicide had been committed by her husband or the relatives of her 

husband. (Sec.113-A) 

 When a woman is subjected to cruelty or harassment or in demand for dowry, the 

court shall presume that such person had committed a dowry death. (Sec.113-B) 

 When the sexual intercourse by the accused is proved and the woman states that she 

did not give consent, the court shall presume that she did not consent. (Sec.114-A)  
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CHAPTER - VIII 

ESTOPPEL (SEC.115 - 117) 

 

 

Q12. What is Estoppel? 

 When one person by his declaration, act, or omission cause another person believe a 

thing to be true and to act upon such belief, subsequently deny the same in any suit or 

proceedings between himself and such persons. (Sec.115) 

 

 

CHAPTER - IX 

OF WITNESSES (SEC.118 - 134) 

 

 

Q13. Who may testify? 

 All persons who are competent to testify unless the court consider that they are 

prevented from understanding the question or giving rational answers to those 

questions or by tender years, extreme old age, disease, whether of body or mind or 

any other cause. (Sec.118) 

 

 

Q14. Who are competent to witness? 

 In all civil proceedings, the parties to the suit the husband or wife of any party to the 

suit shall be competent witnesses.  

 In criminal proceedings, against any person, the husband or wife or such person shall 

be a competent witness. (Sec.120) 

 No particular number of a witness shall, in any case be required for the proof of any 

fact. (Sec.134) 
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Q15. What are the provisions relating to communication under this chapter? 

 The Judge or Magistrate on special order of the courts to which it is subordinate to 

answer any questions for his conduct. (Sec.121) 

 No person shall be compelled to disclose any communication made to him during 

marriage to which he has not been married nor shall be permitted to disclose any 

communication unless the person who made it or representative in interest gives 

consent. (Sec.122) 

 The person is not permitted to give any evidence derived from unpublished official 

records relating to the affairs of the state except the officer at the head of the 

department. (Sec.123) 

 The public officer shall not be compelled to disclose communication made to him in 

official confidence considering the public interest. (Sec.124) 

 The Magistrate or Police Officer shall not be compelled to say which he got any 

information as to the commission of any offence. 

 The Revenue officer shall not be compelled to say any information against the public 

revenue. (Sec.125) 

 The Persons are not compelled to disclose any confidential communication which has 

taken place between him and his legal professional adviser unless he himself is a 

witness. (Sec.129) 

 The witness who is not a party to the suit shall be compelled to produce his title deeds 

to any property or document which he holds as pledge or mortgagee unless he has 

agreed in writing to produce it to the person who claims it. (Sec.130) 

 The person cannot be compelled to produce the documents in his possession or 

electronic records under his control which any other person is refused to produce. 

(Sec.131) 

 

EXCEPTION 

 A witness shall not be answering any question related to matter in issue in any civil or 

criminal proceedings on the ground that such question will criminate or directly or 

indirectly expose such witness to a penalty or forfeiture of any kind.  

 The witness shall not be compelled to answer against the accused person who shall be 

subject to any arrest or prosecution or be proved against him any criminal proceedings 

except a prosecution for giving false evidence by such answer. (Sec.132) 
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Q16. What is an accomplice? 

A witness shall be a competent witness against an accused person and a conviction is not 

illegal merely because it proceeds upon the uncorroborated testimony of an accomplice. 

(Sec.133) 

 

 

CHAPTER - X 

OF THE EXAMINATION OF WITNESSES (SEC.135 - 166) 

 

 

Q17. What is the procedure for the examination of witnesses? 

 The order in which witnesses are produced and examined shall be regulated by the law 

and practice relating to civil and criminal procedure by the discretion of the court. 

(Sec.135) 

 The Judge may ask the party proposing to give evidence in alleged fact, if proved 

would be relevant. 

 

 

Q18. What are the types of examination? 

 Examination of a witness by the party who calls him is called his examination-in-chief. 

 The examination of a witness, by the adverse party shall be called his cross-

examination. 

 The examination of a witness subsequent to the cross-examination by the party who 

called him shall be called his re-examination. (Sec.137) 

 

 

Q19. What are the orders of examination? 

 Witnesses shall be first examined in examination-in-chief and later in re-examined. 

 The examination and cross-examination must relate to relevant facts, but the cross-

examination need not be confined to the facts to which the witness testified on his 

examination-in-chief.  

 The re-examination shall be directed to the examination of matters in cross-

examination. (Sec.138) 
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Q20. What are the questions lawful in cross-examination? 

In cross-examination, the questions shall be asked, 

1. To test his veracity, 

2. To discover who he is and what is position in life. 

3. To shake his credit, by injuring his character. (Sec.146) 

 

 

CASE LAWS 

 

 

Case 1 

Parinder Kaur @ P.P. Kaur @ Soni V. State of Punjab, 2020 SCC Online SC 605. 

Held - Once a plausible version has been put forth by the defence at the examination stage of 

Section 313 of the CrPc, then it is for the prosecution to negate such a defence plea. The 

court also says that making sweeping assumptions concerning delays in registration of FIR’s 

for sexual offences send a problematic signal to the society and creates opportunities for 

abuse by miscreants.  

 

 

Case 2 

Arjun Panditrao Khotkar V. Kailash Kushanrao Gorantyal And Others, 2019 SCC 

Online SC 1553. 

Held - The application can be made to the trial court to direct a person to produce the 

certificate under Section 65B(4) of Evidence Act on the refusal of such person to produce the 

same otherwise. The court further held that the required certificate under Section 65B(4) is 

unnecessary if the original document itself is produced. 

 

 

Case 3 

Somasundaram @ Somu V. The State, 2020 SCC Online SC 480. 

Held - It would be unsafe to convict an accused solely based on uncorroborated testimony of 

an accomplice. The court also says that an accomplice, to be believed, he must be 

corroborated in material particulars of his testimony. 
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Case 4 

Jagmail Singh @ Anr V. Karamjit Singh, 2020 5 SCC 178. 

Held - The court can permit a party to produce secondary evidence if he established a factual 

foundation for producing the same. Mere admission in evidence and making exhibit of a 

document does not prove it automatically unless the same has been proved in accordance 

with the law.  

 

 

Case 5 

Dhanpat V. Sheo Ram, 2020 SCC Online SC 606. 

Held - There is no requirement that an application is required to be filed in terms of Section 

65(C) of the Evidence Act before the secondary evidence is led. A party is the lis may choose 

to file an application which is required to be considered by the trial court but if any party to 

the suit has laid foundation of leading of secondary evidence, either in the plaint or in 

evidence, the secondary evidence cannot be ousted for consideration only because an 

application permission to lead secondary evidence was not filed.  
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