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EVOLUTION 

 

This doctrine of novation is traced back in the case of Scarf V. Jardine held in which 

there being a contract in existence, some new contract is substituted for it either 

between the same parties or between different parties, the consideration mutually 

being the discharge of the old contract. Novation is invoked when the parties to a 

contract agree to substitute the existing contract with a new contract. 

 

 

MEANING 

 

Novation means “substitution”. If the parties to a contract agree to substitute a new 

contract for it or to rescind or alter it, the original contract need not be performed. 

When the parties substitute the old contract with a new contractual obligation 

between the same parties or difference parties results in the discharge of the old 

contract replaced by the new contract with the consent of the parties. In other 

words, when the new contract is formed for the substitution or replacement of old 

contract which becomes discharged and subsequently termed as novation. 

 

 

ESSENTIALS 

 

 There must be a complete substitution of old contract by a new contract. 

 The old contract must be enforceable by law and exist at the time of 

substitution of a new contract. 

 The old contract must be subsisting and unbroken. 

 The new contract must be valid as per the Indian Contract Act, 1872. 

 The novation should be invoked in the intention of both the parties to substitute 

the old contract with the new contract. 
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KINDS OF NOVATION 

 

 

1. NOVATION INVOLVING A CHANGE OF PARTIES 

When a new partner is admitted into an existing firm or when a partner retires 

from a firm and the new firm as constituted after admission or retirement 

accepts the liabilities of the old firm and all the parties to the earlier contract 

have to give their consent. One or more of the parties to the novated contract 

must be new persons who undertake there responsibility under the new 

contract.  

 

2. SUBSTITUTION OF THE NEW AGREEMENT 

When the parties to a contract agree to substitute a new contract for it, the 

original contract is discharged and need not be performed. The original 

contract must be subsisting and unbroken. The substitution of a new contract is 

not possible after there has been a breach of an original contract. 

 

 

 

CASE LAWS 

 

 

 

Case 1 

Saidaran V. India Cements Capitals Ltd., 2011 1 MWN (Civil) 561. 

The concurrence of all the parties is necessary. All the parties to the earlier contract 

have to give their consent. One or more of the parties to the novated contract must 

be new persons who undertake the responsibility under the new contract.   
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Case 2 

HR Basvaraj V. Canara Bank, (2010) 12 SCC 458. 

Where the rights under the old contract are kept alive even after the second 

agreement, then there is no substitution of the contract and hence no novation.  

 

 

Case 3 

Devi enterprises V. State of U.P., AIR 2009 NOC 1213 (All). 

Held - In an already concluded construction contract, requiring that 10 per cent 

would be paid to the contractor in advance subject to the condition that he would 

submit a bank guarantee, this being not there in the original contract, was held to be 

not such a condition as would alter very nature of the original contract.  

 

 

Case 4 

Inderchand Jain (Dead) Through Lrs. V. Motilal (Dead) Through Lrs., 2009 AIR SC 0 

5364. 

The contention of the plaintiff that he had also prayed for grant of a decree in the 

alternative viz. in the event the court came to the conclusion that there had been no 

novation of contract, he was ready and willing to deposit the entire amount.  

 

No conditional offer was permissible in a suit for specific performance of the contract. 

Apart from the fact that such a contention had never been raised before the 

appellate court, keeping in view the finding of fact arrived at that there had in fact 

been no novation of contract, such a course of action was not open. In any view of 

the matter, the same would amount to re-appreciation of evidence which was 

beyond the review jurisdiction of the High Court. 
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Case 5 

Sanjana M. Wig (Ms) v. Hindustan Petroleum Corpn. Ltd., 2005 SCC 8 242. 

The contract stood terminated on the death of the appellant's partner. No case of 

novation of the contract has been made out. It is also not the case of the parties that 

any other or further agreement between the parties came into being. The 

arrangement was an ad hoc one. The appellant did not derive any legal right to 

continue the business for an indefinite period. Moreover, she allegedly violated the 

terms of the contract. 

 

 

Case 6 

Nagendra Kumar Brijraj Singh V. Hindustan Salts Ltd., (2001) 1 GCD 532. 

The petitioner was appointed in response to an advertisement but placed at a lower 

scale than that mentioned in the advertisement. He accepts his placement. He then 

claimed the promised pay scale. He was not allowed to do so. The principle of 

novation is applied. The appointment and acceptance at the lower scale substituted 

the originally proposed scale. 

 

 

Case 7 

Lata Construction And Others v. Dr. Rameshchandra Ramniklal Shah And Another, 

2000 AIR SC 380. 

One of the essential requirements of “novation”, as contemplated by Section 62, is 

that there should be complete substitution of a new contract in place of the old. It is 

in that situation that the original contract need not be performed. Substitution of a 

new contract in place of the old contract which would have the effect of rescinding 

or completely altering the terms of the original contract has to be by agreement 

between the parties. A substituted contract should rescind or alter or extinguish the 

previous contract. But if the terms of the two contracts are inconsistent and they 

cannot stand together, the subsequent contract cannot be said to be in substitution 

of the earlier contract. 
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Case 8 

R.S. Amarnath Mehra & Co. vs Union Of India And Ors., on 25 August, 1993 

Novation, in fact, the act of replacing a debtor by another who assumes the 

responsibility to which there must be the assent of the original debtor and creditor as 

well of the substitute." Novation is a legislative expression of the common law of 

England. It is a term derived from English Civil Law and it means -that there being a 

contract in existence some new contract is substituted for it either between the same 

parties or between different parties, the consideration being the discharge of the old 

contract. It is the established proposition that the consideration for the new contract 

is the discharge of the old. If the new agreement is enforceable then it is not a 

contract and, therefore, cannot serve as a novation. 

 

 

 

 

 

 

 

DISCLAIMER 

This write up has been sent to you for information purposes only and is intended merely to highlight 

legal maxim. The information and/or observations contained in this issue do not constitute legal advice 

and should not be acted upon in any specific situation without appropriate legal advice. The views 

expressed in this issue do not necessarily constitute the final opinion of M/s.Wallcliffs Law Firm and 

should you have any queries in relation to any of the issues set out herein or on other areas of law, 

please feel free to contact us on mail@wallcliffs.com. 


