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CHAPTER – I 

INTRODUCTION 

 

 

Q1. How did the Special Marriage Act, 1954 amended? 

The Special Marriage Act, 1954 is enacted to provide validity for the special form of marriage 

for the people of India and all Indian nationals in foreign countries. The Special Marriage Act 

1954 has replaced the old Act, 1872. This act consists of 52 sections, 8 Chapters and 5 

Schedules. 

 

 

Q2. What is the purpose of the Act? 

 To Know the Procedure to solemnize the marriage. 

 To know the procedure for registration of marriages celebrated in other forms. 

 To know the jurisdiction and appeals under this Act. 

 

 

CHAPTER - II 

SOLEMNIZATION OF SPECIAL MARRIAGE (SEC.5 - 14) 

 

 

Q3. What are the conditions relating to the solemnization of special marriage? 

Neither party has a,  

 Spouse living at the time of marriage. 

 Incapable of giving a valid consent to it in consequence of unsoundness of mind. 

 Though capable of giving valid consent has been suffering from a mental disorder or 

the extent unfit for marriage and the procreation of children.  

 Subject to recurrent attacks of insanity. 

 The male has completed the age of twenty-one years and the female must be the age 

of eighteen years. 

 The parties should not be within the degrees of prohibited relationship. 
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 If no notification shall be issued to the members of any tribe, community, group or 

family unless the State Government is satisfied, 

a) Such rule has been continuously and uniformity is observed for a long time among 

those members, 

b) If such rule is certain and not unreasonable or opposed to public policy, 

c) If such rule is applied only to a family and has not to be discontinued by the 

family. (Sec.4) 

 

 

Q4. What is marriage notice book and publication under this act? 

 When a marriage is intended to be solemnized under this Act, the parties to the 

marriage shall give notice in writing in the form to the Marriage Officer of the district in 

which at least one of the parties to the marriage has resided for a period of not less 

than thirty days immediately preceding when the notice is given. (Sec.5) 

 The Marriage Officer Shall kept all notices given with the records of his office and shall 

enter a true copy of every notice in a book prescribed to be called the Marriage Notice 

Book, and such book shall be open for inspection.  

 The Marriage Officer shall cause every such notice to be published by affixing a copy in 

some conspicuous place in his office. 

 Where either of the parties to an intended marriage is not permanently residing within 

the local limits of the Marriage Officer to whom the notice is given, the Marriage Officer 

shall cause a copy of such notice to be transmitted to the Marriage Officer to whose 

limits the parties are intended to permanently reside and affixed the copy to some 

conspicuous place in his office. (Sec.6) 

 

OBJECTION TO MARRIAGE 

 Any person before the expiry of thirty days shall object to the marriage on the ground 

that it would contravene one or more conditions specified in Sec.4 of this act. 

 On the expiry of thirty days in which the notice of intended marriage has been 

published, the marriage may be solemnized unless it is previously objected.  

 The nature of the objection shall be recorded in writing by the Marriage Officer in the 

Marriage Notice Book, be read over and explained to the person making the objection, 

and shall be signed by him or on his behalf. (Sec.7) 
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Q5. What is the procedure on receipt of objection under the Special Marriage Act, 

1954? 

 If an objection is received for an intended marriage, the Marriage Officer shall not 

solemnize the marriage until he has inquired into the matter of the objection. 

 If it satisfies that the objection does not prevent the solemnization of the marriage or 

the objection is withdrawn by the person making it. 

 The Marriage Officer shall not take more than thirty days from the date of the 

objection for inquiring into the matter of the objection and to decide. 

 If the Marriage officer refuses to solemnize the marriage on such objection, either 

party to the intended marriage within thirty days from the date of refusal prefer an 

appeal to the district court. (Sec.8) 

 For the purpose of an inquiry under Sec.8 of this act, the Marriage Officer shall have all 

powers vested in a civil court under the Code of Civil Procedure, 1908. (Sec.9) 

 The marriage has solemnized the parties and three witnesses shall in the presence of 

the Marriage Officer, sign a declaration in the form specified in the Third Schedule to 

this Act and the declaration shall be countersigned by the Marriage Officer. (Sec.11) 

 

 

Q6. Where does the Marriage can be solemnized under this act? 

 The marriage may be solemnized at the office of the Marriage Officer or any such 

place within a reasonable distance where the parties may desire and any such 

conditions and on payment of such additional fees as prescribed. 

 The marriage may be solemnized in any form which the parties may choose to adopt. 

(Sec.12) 

 

 

Q7. What is the certification of marriage under this act? 

 When the marriage has been solemnized, the Marriage Officer shall enter a certificate 

in the form specified in the Fourth Schedule in a book to be kept by him and is called 

Marriage Certificate and such certificate shall be signed by the parties to the marriage 

and the three witnesses. 

 On a certificate being entered in the Marriage Certificate Book by the Marriage Officer, 

the certificate shall be deemed to be the conclusive evidence. (Sec.13) 
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 When the marriage is not solemnized within three months from the date of notice or 

an appeal is filed with three months from the date of the decree of the district court or 

where the record has been transmitted to the Central Government and other 

proceedings arising shall be deemed to have lapsed and no Marriage Officer shall 

solemnize the marriage until a new notice has been given under this act. (Sec.14) 

 

 

CHAPTER - III 

REGISTRATION OF MARRIAGES CELEBRATED IN OTHER FORMS 

(SEC.15 - 18) 

 

 

Q8. What is the effect of registration of marriages celebrated in other forms? 

 The Act extends and give effect if the following conditions are fulfilled, 

 A ceremony of marriage has been performed between the parties and they have been 

living together as husband and wife. 

 Neither party has at the time of registration more than one spouse living, 

 Neither party is an idiot or a lunatic at the time of registration. 

 The parties have completed the age of twenty-one years at the time of registration. 

 The parties are not within the decrees of prohibited relationship. 

 The parties have been residing within the district of the Marriage Officer for a period of 

not less than thirty days immediately preceding the date of application which is made 

to him for registration of the marriage. (Sec.15) 

 

EFFECT OF REGISTRATION OF MARRIAGE 

 Where a certificate of marriage has been finally entered in the Marriage Certificate 

Book, the marriage shall from the date of such entry be deemed to be a marriage 

solemnized under this act and children born after the date or ceremony of marriage 

shall be deemed to be and always the legitimate children of their parents. (Sec.18) 
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Q9. What are the procedures for registration under this act? 

 On receipt of the application for registration of their marriage, the Marriage Officer 

shall a give public notice. 

 After allowing the period for objection, enter a certificate of the marriage in the 

Marriage Certificate Book in the Fifth Schedule and such certificate shall be signed by 

the parties to the marriage and by three witnesses. (Sec.16) 

 

 

Q10. What is the procedure to make an appeal from orders? 

 Any person aggrieved by any order of a Marriage Officer refusing to register marriage 

within thirty days from the date of the order, appeal against that order to the district 

court within the local limits of whose jurisdiction of the Marriage Officer has his office. 

 The decision of the district court on such appeal shall be final and the Marriage Officer 

shall act in conformity with such decision. (Sec.17) 

 

 

CHAPTER - IV 

CONSEQUENCES OF MARRIAGE 

 

 

Q11. What are the consequences of marriage under this act? 

 Any person whose marriage is solemnized shall have the same rights and shall be 

subject to the same disabilities in regard to the right of succession to any property as a 

person to whom the Caste Disabilities Removal Act, 1850. (Sec.20) 

 Notwithstanding any restrictions in the Indian Succession Act, 1925 to its application to 

certain communities, succession to the property or any person whose marriage is 

solemnized under this Act and to the property of the issue of such marriage shall be 

regulated by the provisions of the said Act. (Sec.21) 
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CHAPTER - V 

RESTITUTION OF CONJUGAL RIGHTS AND JUDICIAL SEPARATION 

(SEC.22 - 23) 

 

 

Q12. What is the restitution of conjugal rights? 

When either the husband or the wife is withdrawn from the society of the other, the 

aggrieved party may apply by petition to the district court for restitution of conjugal rights 

and the court if satisfied of the statements made in such petition and there is no legal ground 

why the application shouldn’t be granted may decree restitution of conjugal rights. (Sec.22) 

 

 

Q13. What is Judicial Separation under this act? 

 A petitioner for judicial separation may be presented to the district court either by the 

husband or the wife. 

 If any of the ground specified on which a petition for divorce might’ve been presented. 

 On the ground of failure to comply with a decree of restitution of conjugal rights. 

 The court on satisfied with the statement made in such a petition and there is no legal 

ground why the application should not be granted may decree for judicial separation. 

 When court grants a decree for judicial separation, it’s not obligatory for the petitioner 

to cohabit with the respondent, but the court, may on application by petition of either 

party and if satisfied rescind the decree if it considers it just and reasonable. (Sec.23) 

 

 

CHAPTER - VI 

NULLITY OF MARRIAGE AND DIVORCE (SEC.24 - 30) 

 

 

Q14. What are void marriages under this act? 

 Any marriage solemnized under this act shall null and void, 

 If any of the conditions specified a, b, c, & d of Section 4 has not been fulfilled. 

 If the respondent was impotent at the time of marriage and at the time of institution of 

the suit. (Sec.24) 
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Q15. What are voidable marriages under this act? 

 If the marriage has not been consummated owing to the wilful refusal of the 

respondent to consummate the marriage. 

 If the respondent was pregnant by some person other than the petitioner. 

 If the consent of either party to the marriage was obtained by coercion or fraud. 

 

The court shall not grant a decree unless it is satisfied, 

 That the petitioner was ignorant of the fact at the time of marriage. 

 If the proceedings were instituted within a year from the date of the marriage. 

 

The court shall not grant decree, if 

 The proceedings have not been instituted within one year after the coercion had 

ceased or the fraud has been discovered. 

 The petitioner has with his or her free consent lived with the other party to the 

marriage as husband and wife after the coercion had ceased. (Sec.26) 

 

 

Q16. What is the legitimacy of children of void and voidable marriages? 

 The child of null and void marriages would have been legitimate if the marriage had 

been valid and whether or not a decree of nullity is granted in respect of that marriage 

and whether or not the marriage is held to be void otherwise than a petition. 

 Where a decree of nullity is granted for voidable marriage, any child begotten or 

conceived before the decree is made who would have been the legitimate child of the 

parties to the marriage if at the date of the decree it has been instead of being 

annulled, shall be deemed to be their legitimate child notwithstanding the decree of 

nullity. 

 The child of a null or void marriage or which is annulled by a decree of nullity, any 

rights in or to the property of any person other than the parents, such child would 

have been incapable of possessing or acquiring any such rights by reason of not being 

the legitimate child of his parent. (Sec.26) 
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Q17. What is the procedure to file divorce under this Act? 

A petitioner for may be presented to the district court either by the husband or the wife on 

the ground that the respondent, 

 After the solemnization of the marriage, had a voluntary sexual intercourse with any 

person other than his or her spouse. 

 Deserted the petitioner for a continuous period of not less than two years immediately 

preceding presentation of the petition. 

 Is undergoing a sentence of imprisonment for seven years or more. 

 Treated the petitioner with cruelty. 

 Had been suffering from venereal disease in a communicable form. 

 Has not been heard of being alive for a period of seven years or more by those who 

would have naturally have heard of the respondent if he has been alive. 

 

A Wife may also present a petition for divorce to the district court, on the ground, 

 If her husband has been guilty of rape, sodomy or bestiality. 

 If a decree or order has been passed against the husband awarding maintenance to 

the wife notwithstanding that she is living apart and no cohabitation has been resumed 

between the parties for one year or upwards. 

 

Either party to marriage whether solemnized, may present a petition for divorce to the district 

court on the ground, 

 There is no resumption of cohabitation as between the parties to the marriage for a 

period of one year or upwards after passing of a decree for judicial separation in a 

proceeding to which they are parties. 

 There has been no restitution of conjugal rights between the parties to the marriage 

for a period of one year or upwards after the passing of a decree for restitution of 

conjugal rights. (Sec. 27) 

 A petition for dissolution of marriage by a decree of divorce, except the petition is 

founded on the ground that either of the party is not heard for seven years, the court 

if considers just with regards to the circumstances of the case, the divorce may be 

passed instead for judicial separation. (Sec.27A) 
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 The petition for divorce may be presented before the district court by both the parties 

on the ground that they are living separately for a period of one year or more and they 

have mutually agreed that the marriage should be dissolved. 

 On the motion of both the parties not earlier than six months after the date of 

presentation of the petition and not later than eighteen months, if the petition is not 

withdrawn in the meantime, the district court if satisfied after hearing the parties and 

after making the inquiry, that marriage has been solemnized under this Act, and the 

averments in the petition are true, pass a decree declaring the marriage to be 

dissolved with effect from the date of the decree. (Sec.28) 

 

REMARRIAGE OF DIVORCED PERSONS 

Where a marriage has been dissolved by a decree of divorce and either there is no right of 

appeal against the decree or if there is such right of appeal, the time for appealing has 

expired without an appeal having been presented, or an appeal had been presented but has 

been dismissed either party to the marriage may marry again. (Sec.30) 

 

 

CHAPTER - VII 

JURISDICTION AND PROCEDURE (SEC.31 - 41) 

 

 

Q18. What is the jurisdiction of the court under this act? 

 Every petition under Chapter V or Chapter VI shall be presented to the district court 

within the local limits of the original civil jurisdiction, where, 

 The marriage was solemnized or, 

 The respondent at the time of the presentation of the petition resides, 

 The parties to the marriage last resided together,  

 In case the wife is the petitioner, where she is residing on the date of presentation of 

the petition, the district court entertain a petition by a wife domiciled in the territories 

to which act extends for nullity of marriage or for divorce if she is resident in the said 

territories and has been ordinarily resident for a period of three years immediately 

preceding the presentation of the petition and the husband is not resident in the said 

territories. (Sec.31) 
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 Every petition under Chapter V or VI shall state distinctly as the nature of the case 

permits the facts on which the claim to relief is founded, and state that there is no 

collusion between the petitioner and the other party to the marriage. (Sec.32) 

 Every proceeding shall be conducted in camera and it shall not be lawful for any 

person to print or publish any matter in relation to any such proceedings except a 

judgment of the High Court or of the Supreme Court printed or published with the 

previous permission of the court. 

 If any person prints or publishes any matter in contravention, he shall be punishable 

with a fine which may be extended to one thousand rupees. (Sec.33) 

 

 

Q19. How did appeals can be made from decrees and orders? 

 All decrees made by the court in any proceedings are appealable as decrees of the 

court made in the exercise of its original civil jurisdiction, and such appeal shall lie to 

the court to which appeals shall ordinarily lie to the court from the decisions of the 

court given in the exercise of its original jurisdiction. 

 Orders made by the court in any proceedings shall be appealable and interim orders 

cannot be appealable. 

 Every such appeal shall lie to the court to which appeals ordinarily lie from the 

decisions of the court given in the exercise of its original jurisdiction. 

 There shall be no appeal on the subject of costs only. 

 Every appeal shall be preferred within a period of ninety days from the date of the 

decree or order. (Sec.39) 

 All decrees and orders made by the court in any proceedings shall be enforced as the 

decrees and orders of the court made in the exercise of its original civil jurisdiction. 

(Sec.39A) 

 No document shall be inadmissible in evidence in any proceedings at the trial of a 

petition on the ground that it is not duly stamped or registered. (Sec.40C) 
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CHAPTER - VIII 

MISCELLANEOUS (SEC.42 - 51) 

 

 

Q20. What are the punishments and penalties under this act? 

 Every person at the time of marriage procures a marriage of himself or herself to be 

solemnized shall be deemed to have committed an offence under Sec.494 or Sec.495 

of the IPC and the marriage so solemnized shall be void. (Sec.43) 

 Every person whose marriage is solemnized and during the lifetime of his or her wife 

or husband, contracts any other marriage is punished under Sec.494 and Sec.495 of 

the IPC and the marriage contracted shall be void. (Sec.44) 

 Every person making, signing or attesting any declaration or certificate required 

containing a statement which is false and which he either knows or believe to be false 

does not believe to be true shall be guilty of the offence under Sec.199 of the IPC. 

(Sec.45) 

 Any Marriage Officer who knowingly and willfully solemnizes a marriage without 

publishing a notice or within thirty days of the publication of the notice of such 

marriage or in contravention of any other provision of the Act. (Sec.46) 

 The Marriage Certificate Book kept shall at reasonable times be open for inspection 

and shall be admissible as evidence of statements. 

 Certified extracts from the Marriage Certificate Book shall on the application be given 

to the applicant on payment by him. (Sec.47) 

 Every Marriage Officer in a State shall send to Registrar-General of Births, Deaths and 

Marriages of that State at such intervals. (Sec.48) 

 Any marriage Officer who discovers any error in the form and substance of any entry 

in the Marriage Certificate Book within one month after the discovery of such error. 

 The correction can be done in the presence of the persons married or in death or 

absence in the presence of two other witnesses, correct the error and shall sign the 

marginal entry.  

 Every correction shall be attested by the witnesses in whose presence it was made. 

 Where a copy of any entry has already been sent to the Registrar-General or any other 

authority the Marriage Officer shall make and send a separate certificate of the original 

erroneous entry and of the marginal corrections made. (Sec.49) 
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CASE LAWS 

 

 

Case 1 

Swarpnanhali Sandeep Patil V. Sandeep Ananda Patil, 2019 SCC Online SC 329. 

Held - No period of limitation is prescribed so far as presentation of petition for declaring to 

declare a marriage being nullity/void marriage under section 24 of the Special Marriage Act. 

 

 

Case 2 

A and Another V. State of Haryana and Others, CWP No15296 of 2018. 

The Punjab and Haryana High Court has directed the Haryana Government to suitably amend 

the Court Marriage Check List (CMCL), which lists down sixteen conditions to be complied 

with by couples seeking to tie the know under the Special Marriage Act, 1954. This is to 

modify Court Marriage Check List to promote Inter-religion marriage instead of hampering 

them. 

 

 

Case 3 

Augustine Kalathil Mathew V. The Marriage Officer (Sub Registrar), 

WP(C).N0.26008 of 2016. 

Held - The mutual divorce in foreign courts are acceptable in India under Sec.13 of the CPC. 

The Marriage Officer states that divorces obtained in foreign courts would be acceptable only 

when the marriage is solemnised by an Indian Courts. 

 

 

Case 4 

Pranav Kumar Mishra V. Govt of NCT, Delhi, WP (C) No. 748/2009. 

Held - The special marriage Act was enacted to enable a special form of marriage for any 

Indian national professing different faiths or desiring a civil form of marriage. 
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Case 5 

Ms.Ambreen Akhoon V. Shri Aditya Aurun Paudwal & Anr., Writ Petition No. 5648 

0f 2015. 

The Family court can hear proceedings seeking to annul a marriage alongside grievances 

raised under the Domestic Violence Act against the husband and his relatives. The court says 

that the intention of the Legislative to allow claiming reliefs which are available under the D.V 

Act in the proceedings pending under the Family Courts Act is to curtail the multiplicity of 

litigation, to save the time of the court and litigants to avoid duplication of the evidence and 

so on. 

 

 

Case 6 

Kusum Sharma V. Mahider Kumar Sharma, FAO 369/1996. 

Held - Both the husband and wife need to file detailed affidavits of income, assets and 

expenditure at the time of filing for divorce or maintenance petitions. The hiding of assets 

and income at the time of divorce or maintenance proceedings will put in difficulty. 

 

 

Case 7 

Rathnamma vs Sujathamma, CIVIL APPEAL NO. 3050 OF 2010. 

The plaintiff has led evidence to the effect that the marriage was solemnized in the office of 

Sub-Registrar has been rightly found to be not a certificate of registration of marriage under 

the Special Marriage Act, 1954 and that there is no evidence that any ceremony has taken 

place. In the agreement of marriage, it is only stated that both parties are of same caste and 

with the permission and consent of both of their fathers, they have entered into this 

agreement of marriage.  

 

This type of marriage is not recognized in law as Section 7 of the Act contemplates that the 

marriage can be solemnized in accordance with customary rites and ceremonies of either 

party thereto and where such rites and ceremonies include the Saptpadi, the marriage 

becomes complete and binding when the seventh step is taken. 
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Case 8 

Thankamma Koshy V. State of Kerala, 2016 SCC Online SC 28705. 

Held - The marriage between persons belonging to different and distinct religious needs to be 

mandatorily registered under the Special Marriage Act, 1954 is legally valid. The court struck 

down the legal validity of a marriage between a couple belonging to different religious as it 

was not registered under the Special Marriage Act, 1954. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

DISCLAIMER 

This write up has been sent to you for information purposes only and is intended merely to highlight legal 

provisions. The information and/or observations contained in this issue do not constitute legal advice and should 

not be acted upon in any specific situation without appropriate legal advice. The views expressed in this issue do 

not necessarily constitute the final opinion of M/s.Wallcliffs Law Firm and should you have any queries in relation 

to any of the issues set out herein or on other areas of law, please feel free to contact us on 

mail@wallcliffs.com. 


