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EVOLUTION 

 

The doctrine of marshalling is the principle of equity. It is a common Law principle and 

extends to civil law to be applied in secured indebtedness. It is invoked to protect the 

prior mortgagee and subsequent mortgagee. The interest of all the mortgagees over 

the properties is satisfied through the doctrine of marshalling and in the way not 

affecting the interest of the subsequent mortgagee by the prior mortgagee.  

  

 

DOCTRINE OF MARSHALLING 

 

The Transfer of Property Act, 1882 Sec.81 deals with doctrine of marshalling. 

Marshalling means gathering or collecting together and distributes them in the way of 

justice and to attain maximum satisfaction for all.  

 

If the owner of the one or more properties mortgaged the properties to one person 

and subsequently mortgages the same one or more properties to another person. 

When there are two or more secured creditors for a single debtor by mortgaging two 

or more properties, the first creditor can enforce his claim against the mortgaged 

properties and the subsequent mortgagee in the absence of a contract to the 

contrary is entitled to be satisfied out of the property or properties which are not 

mortgaged to him. The doctrine of Marshalling ensured to not affect the prior 

mortgagee or subsequent mortgagees who have received the property or properties 

for consideration. 

 

Sec.82 deals with the marshalling with by subsequent purchaser under sale. When the 

owner of the one or more properties mortgages them to one person and 

subsequently sells the same properties to another person, the buyer of such property is 

entitled to have mortgage debt satisfied out of the property or if the property not sold 

to him it shall extend but not affecting the right of the mortgagee. 
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ESSENTIALS 

 

 There must be one debtor and two or more creditors where all mortgages must 

be done by him.  

 The same property must be mortgaged to two or more creditors and the prior 

mortgage of such properties is not disclosed to the subsequent mortgagee. 

 The prior mortgagee can recover the money from properties that have not 

been encumbered to the subsequent mortgagee. 

 

 

CASE LAWS 

 

 

Case 1.  

Aldrich v. Cooper, (1803) 8 ves 382 (385).  

 

Held - The equitable principle of marshalling and said two estates were mortgaged to 

A and one of them mortgaged to B. He has no claim under the deed upon the other 

estate. It may be so constructed that he could not affect that estate after the death 

of the mortgagor. But it is the ordinary case to say a person having two funds shall not 

by his election disappoint the party having only one fund; and equity, to satisfy both, 

will throw him, who has two funds, upon that, which can be affected by him only; to 

the intent that the only fund, to which the other has access, may remain clear to him. 

 

 

Case 2.  

The Official Assignee Of Madras vs F. Byramshaw And Anr. on 27 April, 1931, (1931) 61 

MLJ 512 

 

Held - The right of rateable apportionment is the right possessed by a mortgagee 

against a mortgagor and volunteers claiming under the mortgagor, as in the case of  
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marshalling, and it does not apply where in fact its operation would affect the 

interests of third parties other than volunteers. In this case it certainly would affect the 

right of a third party and it is no more applicable in the circumstances of this case 

than is the doctrine of marshalling. 

 

 

Case 3.  

D.C. Johar And Sons Ltd. vs Mathew, AIR 1962 Ker 106.  

 

Held - Section 81 of the Transfer of Property Act would apply as the right to claim for 

marshalling is subject to the condition that there must be a common debtor. Mathew 

alone is the mortgagor in the transaction on which the Palai Central Bank has sued, 

and Section 81 cannot therefore apply to this case. The Palai Central Bank which took 

the later mortgage has no special equity to Justify prayer that Kuruvilla's properties 

should be sold first.  

 

In our opinion the right of the plaintiff to proceed against any of the properties 

mortgaged ought not to be interfered with in any manner. The direction that the 

appellant's properties should be sold first should therefore be set aside. 

 

 

Case 4.  

J.P. Builders and Another V. Ramadas Rao and Another, (2011) 1 SCC 429. 

 

Held - The application of the principle of marshalling may cause prejudice to the 

other party but the said prejudice is a pure question of fact and depends upon 

various factors. The High Court is right in applying the principle of marshalling favor of 

the plaintiff that to by safeguarding the interest of the third defendant bank.  
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Case 5.  

Babu John v. South Indian Bank Limited, 2015 SCC ONLINE DRT 11. 

 

Held - This Tribunal had found and held that the contention of the applicants as to 

they being ‘bonafide purchasers’ of the subject secured asset without notice of the 

prior mortgage charge does not appear to be convincing and is not acceptable to 

this Tribunal, as also the applicants' plea to proceed against other properties 

excluding the subject secured asset as per the principles of marshalling alleged to be 

available to them under Sec. 56 of Transfer of Property Act did not impress this  

Tribunal. 

 

 

 

 

 

 

 

 

DISCLAIMER 

This write up has been sent to you for information purposes only and is intended merely to highlight 

legal maxim. The information and/or observations contained in this issue do not constitute legal advice 

and should not be acted upon in any specific situation without appropriate legal advice. The views 

expressed in this issue do not necessarily constitute the final opinion of M/s.Wallcliffs Law Firm and 

should you have any queries in relation to any of the issues set out herein or on other areas of law, 

please feel free to contact us on mail@wallcliffs.com. 


