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EVOLUTION 

 

The doctrine of election is universal and has its applicability to Hindus, Muslims as well 

as Christians. The doctrine can be invoked to deal with a person exercising a choice 

out of his own free will and the equitable doctrine that he who accepts the transfer or 

instrument must adopt the whole thing or to renounce everything. 

 

 

MEANING  

 

Election means the transferor transfers the movable or immovable property who has 

no right to transfer such property and in the same transaction confers any benefit to 

the owner of the property, the transferor shall assign two rights to the owner in which 

he can elect anyone of the right where the two rights cannot be enjoyed by the 

owner simultaneously. That is, such owner shall elect either to confirm such transfer or 

to reject it but cannot do both. The person who accepts the benefit under a 

transaction or instrument of his choice must adopt the whole of it or renounce 

everything inconsistent with it.  

 

Sec.35 of the Transfer of Property deals with the doctrine of election which emphasis 

the maxim Allegans contraria non est audiendus means the contradictory statement 

is not to be heard. In English Law, the doctrine of election is based on compensation 

whereas in Indian Law, it is based on forfeiture. 

 

 

ESSENTIALS 

 

 The transferor must have no rights to transfer such property. 

 As the part of the same transaction, he should confer a benefit on the owner of 

such property. 

 Such owner must elect either to confirm such transfer or to reject it.  
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MODE OF ELECTION  

 

The election may be either direct or indirect.  

 

In a direct election, there is no prescribed form. A letter, telegram, oral words or any 

other signs, a symbol of the transfer by the person which conveys the intention of the 

transferor. 

 

 In an indirect election, he has to know the knowledge of his responsibility to elect 

and there must be proof of circumstances which would influence the judgment of a 

prudent man to make an election. 

 

 

EXCEPTIONS  

 

 If the particular benefit is conferred only on the owner in which the transferor 

possesses such property to transfer, he is not bound to relinquish any other 

benefit achieves through the same transaction. 

 

 The acceptance of the benefit by the original owner is considered as an 

election to confirm the transfer if he is aware of the duties and responsibilities 

and circumstances that influence a prudent man on making the election. 

 

 The knowledge of acceptance can be assumed when the person gets a 

benefit for more than two years without doing any act to express dissent.  

 

 The transferor can ask the original owner to elect his choice if he after the 

reasonable period does not elect his option within one year.  
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CASE LAWS 

 

Case 1.  

Codrington V. Cidrington, (1857) 7 HL 854, 861. 

This doctrine contains the principle that the exercise of a choice by a person left to 

himself of his own free will or another binds him to the choice which he has voluntarily 

made and is found to be the equitable  doctrine that he who accepts the instrument 

or transaction of his choice must adopt the whole of it or renounce everything 

inconsistent with it. Thus, it is a general rule that a person cannot approbate or 

reprobate. 

 

 

Case 2.  

Codrington V. Lindsay (1873) 8 Ch 578.  

The doctrine of election is based on the principle of equity that one cannot take what 

is beneficial to him and disapprove that which is against him under the same 

instrument. One cannot approbate and reprobate on the same time. In simple words, 

where a person takes some benefit under a deed or instrument, he must also bear its 

burden. 

 

 

Case 3.  

Cooper V. Cooper, (1874) LR 7 HL 53. 

There is an obligation on him takes a benefit under a will or other instrument to give 

full effect to that instrument under which he takes a benefit and if it is found that 

instrument purports to deal with something which it was beyond the power of the 

donor or settler to dispose of, but to which effect can be given by the concurrence of 

him who receives a benefit under the same instrument, the law will impose on him 

who takes the benefit the obligation of carrying the instrument into full and complete 

force and effect. 
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Case 4.  

Paru Kutty Amma And Ors. V. Chettath Navoth Lakshmi Amma And Others, 1954 AIR 

MAD 556. 

To attract the application of the doctrine of the election there must be two sets of 

who gets a benefit is the owner and it is then that the owner legatee is put to the 

necessity of election as to whether he would accept his gift in which case he should 

allow his property bequeathed by the testator to devolve in the manner provided by 

the testator. The essence of the doctrine therefore is that a person cannot affirm and 

at the same time dissent from the same document, accept one part and reject the 

other, receive the benefit provided and refuse to give full effect to it. It is not a 

principle which is peculiar to English or Scottish or any other law but is based on a rule 

of justice that a person shall not at the same time affirm & disaffirm the same 

transaction affirming to the extent of the benefit provided and disaffirming in so far as 

it is to his prejudice. The affirmation and disaffirmation must be with reference to the 

same transaction or instrument. 

 

Case 5.  

Dhanpati Devi V. Devi Prasad, (1970) (3) SCC 776 (778).  

Before there can be an election there must be a transfer of a property by a person 

who has no right to transfer, as part of the transaction he must confer some benefit on 

the owner of the property and such owner must elect either to confirm such transfer 

or to dissent from it. 

 

Case 6.  

M/S. Forbesvyncke Private Limited Petitioner V. Mr. Turbovent Industries Private 

Limited, And Another, 2017 SCC ONLINE HYD 411. 

The ‘doctrine of election’ is a branch of ‘rule of estoppel’, in terms whereof a person 

may be precluded by his actions or conduct or silence when it is his duty to speak, 

from asserting a right which he otherwise would have had. The doctrine of election 

postulates that when two remedies are available for the same relief, the aggrieved 

party has the option to elect either of them but not both. 
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Case 7.  

T.Muthukumarasamy v. J. Selvasundarraj, 2017 SCC ONLINE MAD 13672 

The doctrine of election, it has to be formulated as follows: 

a) When the ambit and scope of the two remedies are different, the doctrine 

has no application. 

b) To apply the doctrine, there must be existence of two or more remedies and 

such remedies should be inconsistent so that there is no conflict of interest involved 

while pursuing the remedies. 

 

 

Case 8.  

Madurai Central Market Vegetables Perishable Commodities Merchants  

Coordianation Association V. District Collector, 2018 SCC ONLINE MAD 1. 

This principle is based on the doctrine of election which postulates that no party can 

accept and reject the same instruments and that “a person cannot say at one time 

that a transaction is valid and thereby obtain some advantage to which he could 

only be entitled on the footing that it is valid and then turn round and say that it is 

void for the purpose of securing some other advantage”.  

 

 

Case 9.  

Ramesh Chandra Sankla And Others V. Vikram Cement And Others, 2020 SCC ONLINE 

KER 2839. 

It is evident that the doctrine of election is based on the rule of estoppel 26the 

principle that one cannot approbate and reprobate inheres in it. The doctrine of 

estoppel by election is one of the species of estoppels in pais (or equitable estoppel), 

which is a rule in equity. By that law, a person may be precluded by his actions or 

conduct or silence when it is his duty to speak, from asserting a right which he 

otherwise would have had. 
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Case 10.  

Golden Weaving Mills (P) Ltd V. The Tamil Nadu Industrial, 2007 MLJ 2 78. 

That a creditor is entitled to choose one or more cumulative remedies open to him 

unless precluded by statutory provisions or by the doctrine of election; that in the 

absence of any bar, it is open to the creditor to choose one or more of the 

cumulative remedies. The doctrine of election is a doctrine evolved by Courts on 

equity. It is based on the principle that a man shall not be allowed to approbate and 

reprobate. If a person has chosen a particular remedy and has intentionally 

relinquished another remedy, he is debarred by the doctrine of election to pursue the 

remedy he has intentionally given up.  

 

 

 

 

 

 

  

 

DISCLAIMER 

This write up has been sent to you for information purposes only and is intended merely to highlight 

legal maxim. The information and/or observations contained in this issue do not constitute legal advice 

and should not be acted upon in any specific situation without appropriate legal advice. The views 

expressed in this issue do not necessarily constitute the final opinion of M/s.Wallcliffs Law Firm and 

should you have any queries in relation to any of the issues set out herein or on other areas of law, 

please feel free to contact us on mail@wallcliffs.com. 

 

 

 


