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EVOLUTION 

 

Restitution is a concept in the Indian Criminal Justice System. It has an established 

position in law and justice. The historical development of the restitution can be traced 

back from the middle ages and Germanic Common Laws. Any civilized system 

provides remedies for unjust enrichment or unjust benefit, in such case restitution 

becomes the remedy which means restore the things to the proper owner. The 

doctrine of restitution has its applicability in criminal law, maritime law and law of torts 

or civil law. 

 

 

MEANING 

 

Restitution means the restoration of the benefit and putting the plaintiff in the original 

position that he stands before the contract and restraining the defendant from 

making a wrongful gain. The consideration should be made only if he gets anything 

on return. When there is no benefit, the act is done or consideration paid or benefit is 

to be restored to the victim. The restitution can be applied according to the 

classification of damages. In the criminal case, the alleged defendant has to 

compensate the victim for pecuniary losses sustained. The compensation shall be full 

or partial compensation paid to the victim. The civil action can be taken against the 

defendant by restoring the position of the plaintiff as before the improper action by 

another party. 

 

Under Sec.144 of the Civil Procedure Code, the successful party will be placed in the 

status quo ante and empowers the court to order restitution when a decree or an 

order is varied or reversed in any appeal, revision or other proceedings. If the party 

applying for restitution has to lost anything or deprived of the decree or order of the 

court or entitled to the benefit on the revising decree or order and the decree or 

order must be varied or reversed for restitution. 
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SECTION 65 OF THE INDIAN CONTRACT ACT 

 

Section 65 of the Indian Contract Act deals with the doctrine of the restitution. When 

an agreement is discovered to be void, or when a contract becomes void, any 

person who has received any advantage under such agreement or contract is 

bound to restore it, or to make compensation for it, to the person from whom he 

received it. The principle laid down in this section is that when the parties have 

entered into valid a contract and some benefits have been passed under it and 

subsequently the contract is either discovered to be void, the party who has received 

the benefits must restore them to the other. 

 

 

IN CASE OF INFANT 

 

If the infant obtains property or goods by misrepresenting his age, he can be 

compelled to restore it, but only when the goods is in possession is known as the 

doctrine of restitution. Where the infant has sold or converted such goods, he cannot 

be made to repay the value of the goods as it is a void contract.  

 

 

CONDITIONS 

 

 There must be valid contract between the parties. 

 There must be some consideration in the contract. 

 One of the parties to the contract failed to perform the contract or cannot 

execute the contract is on happening of uncertain events. 

 

 

EXCEPTIONS 

 

 When there is no agreement or contract between the parties, the doctrine of 

restitution will not be applied. 
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 If the contract is void-ab-inito, Section 65 is not applied.  

 When there is an agreement between the major and minor persons, the 

doctrine of restitution will not be applied. 

 

 

CASE LAWS 

 

 

Case 1.  

Mohiri Bibee V. Dhurmoda Ghose, ILR (1903) 30 Cal 539 (PC) 

The plaintiff, a minor, mortgaged his houses in favor of the defendant, a money 

lender, to secure a loan of Rs.20,000/. A part of this amount was actually advanced 

to him. While considering the proposed advance, the attorney, who was acting for 

the moneylender, received information that the plaintiff was still a minor. 

Subsequently, the infant commenced this action stating that he was underage when 

he executed the mortgage and the same should, therefore, be cancelled.  

 

 

Case 2.   

S.M. Deshmukh v. Ganesh Krishnaji Khare, 1975 AIR BOM 82. 

The doctrine of restitution is based on the principle that the first and highest of the 

duties of all the Courts is to take care that the act of the Court does no injury or wrong 

to the suitors. The duty or jurisdiction of the Court to grant restitution is inherent in the 

general jurisdiction of the courts to act fairly and rightly in the circumstances towards 

all parties involved. 

 

 

Case 3.  

Gangadhar v. Raghubar Dayal, 1975 AIR ALL 102. 

Broadly speaking, restitution is the right of a party to being placed in the same 

position which he occupied before the decree or order which has subsequently been  
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varied or reversed was executed. Suppose a landlord files a suit for ejectment against 

his tenant. The suit is decreed ex parte and in the execution of this ex parte decree 

the tenant is ejected and the landlord is put in possession. 

 

 

Case 4.  

State Of Gujarat And Others v. Essar Oil Limited And Another, 2012 AIR SC 1146. 

The factor attracting applicability of restitution is not the act of the court being 

wrongful or a mistake or error committed by the court; the test is whether on account 

of an act of the party persuading the court to pass an order held at the end as not 

sustainable, has resulted in one party gaining an advantage which it would not have 

otherwise earned, or the other party has suffered an impoverishment which it would 

not have suffered but for the order of the court and the act of such party. The 

quantum of restitution, depending on the facts and circumstances of a given case, 

may take into consideration not only what the party excluded would have made but 

also what the party under obligation has or might reasonably have made. 

 

 

Case 5.  

Kavita Trehan (Mrs) And Another v. Balsara Hygiene Products Ltd., 1995 AIR SC 441. 

The jurisdiction to make restitution is inherent in every court and will be exercised 

whenever the justice of the case demands. It will be exercised under inherent powers 

where the case did not strictly fall within the ambit of Section 144. 

 

 

Case 6.  

Indore Development Authority v. Shailendra (Dead) Through Legal, 2018 AIR SC 824. 

The court's constant endeavor must be to ensure that everyone gets just and fair 

treatment. The court while rendering justice must adopt a pragmatic approach and 

in appropriate cases realistic costs and compensation be ordered to discourage 

dishonest litigation. The object and true meaning of the concept of restitution cannot 

be achieved or accomplished unless the courts adopt a pragmatic approach in 

dealing with the cases. 
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Case 7.  

K. Rajalingam In Both Appeals V. R. Suganthalakshmi In Both Appeals, Crl.A. Nos. 89 & 

90 of 2020. 

The court's constant endeavour must be to ensure that everyone gets just and fair 

treatment. The court while rendering justice must adopt a pragmatic approach and 

in appropriate cases realistic costs and compensation be ordered in order to 

discourage dishonest litigation. The object and the true meaning of the concept of 

restitution cannot be achieved or accomplished unless the courts adopt a pragmatic 

approach in dealing with the cases. 

 

 

Case 8.  

Indore Development Authority V. Manoharlal And Other(s), 2020 SCC ONLINE SC 316 

if the State were to decide to acquire the land afresh, the compensation already 

paid may be adjusted; and further since inherent in the notion of lapsing is the 

requirement for restitution, the State can recover the compensation, inter alia by 

framing suitable rules. The citizen cannot retain compensation had and received 

since this would amount to unjust enrichment. 

 

 

Case 9.  

Bansidhar Sharma (Since Deceased) V. The State of Rajasthan & Ors., Civil Appeal No. 

8400 of 2019. 

The doctrine of restitution is that on the reversal of a decree, the law imposes an 

obligation on the party to the suit who received the benefit of the decree to make 

restitution to the other party for what he lost. The obligation arises automatically on 

the reversal or modification of the decree and necessarily carries with it the restitution 

of all that has been done under the decree which has set aside or an order is varied 

or reversed and the court is making restitution is bound to restore the parties. So far as 

they can be restored, to the same position as they were in at the time when the Court 

by its action replaced them. 
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Case 10.  

Murti Bhawani Mata Mandir V. Ramesh & Ors., Civil Appeal No. 880 of 2019. 

The Court which has passed the decree may cause restitution to be made, on an 

application of any party entitled, so as to place the parties in the parties in the 

position which they would have occupied but for the decree or order or such part 

thereof as has been barred, reversed, set aside or modified. The court is empowered 

to pass orders which are consequential In nature to the decree or order being varied 

or reversed. 

 

 

 

 

 

 

 

 

DISCLAIMER 

This write up has been sent to you for information purposes only and is intended merely to highlight 

legal maxim. The information and/or observations contained in this issue do not constitute legal advice 

and should not be acted upon in any specific situation without appropriate legal advice. The views 

expressed in this issue do not necessarily constitute the final opinion of M/s.Wallcliffs Law Firm and 

should you have any queries in relation to any of the issues set out herein or on other areas of law, 

please feel free to contact us on mail@wallcliffs.com. 


