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Part  I - Arbitration 

Chapter X - Miscellaneous (Sec.38 - 43) 

 

 

Q1. What is the arbitration agreement in case of death and solvency? 

 

In case of death, 

 Arbitration shall be enforced by or against the legal representative of the deceased. 

 The arbitrator shall not be terminated on the ground of the death of the person by 

whom he was appointed. (Sec.40) 

In case of insolvency, 

 If the party to the contract is insolvent and the receiver includes an Official Assignee 

adopts the contract shall be enforceable by or against far it related to any such 

dispute. 

 If the party becomes the insolvent before the insolvency proceedings, the received can 

make an application before the court and the court considering the circumstance of the 

case, the matter ought to be determined by the arbitration make an order accordingly. 

(Sec.41) 

 

 

Q2. What is the jurisdiction and limitation of the arbitration agreement under this 

act? 

 

Jurisdiction: 

 The application made in the court under this part shall have the jurisdiction over the 

arbitral proceedings and all the subsequent proceedings of the agreement and the 

arbitral proceedings shall be made in that court. 

 No suit or proceeding shall be instituted, if the arbitrator acted in good faith or done 

with the provisions of this Act. (Sec.42) 

Limitation: 

 The limitation Act, 1963 shall apply to arbitration as it applies to court. 
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 When the future dispute is made to the arbitration and it is barred by the agreement 

unless some steps have been taken to commence the proceeding within the period 

fixed by the agreement. 

 When the court order to set aside the arbitral tribunal, the period of the 

commencement of the arbitration and the date of the order shall be excluded. 

(Sec.43) 

 

 

PART IA - Arbitration Council of India (Sec.43A - 43M) 

 

 

Q3. How did the Arbitration Council of India establish and its composition? 

 

Establishment: 

 The Central Government by notification established the Council called Arbitration 

Council of India to perform the functions and duties under this Act.  

 The Council shall have a perpetual injunction, common seal, the power to acquire, hold 

and dispose of property both movable and immovable, to enter into the contract by its 

name and can sue or to be sued.  

 The head office is in Delhi. The Central Government shall establish an office at other 

places in India. (Sec.43B) 

 

Composition: 

 The Central Government shall appoint the chairperson if he is qualified as the Council, 

a person who has been a Judge of the Supreme Court or, Chief Justice or, a Judge of a 

High Court or an eminent person having special knowledge and experience in the 

conduct or administration of the arbitration. 

 To be a member, an eminent person having substantial knowledge and experience in 

institutional arbitration, both domestic and international arbitration. 

 The Central Government with the consultation with the chairperson shall appoint a 

person who has the eminent academician having experience in research and teaching 

in the field of arbitration and alternate dispute mechanism. 
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 Two ex officio member and one part-time member. 

 The Chairman and other members other than ex officio member shall hold office for a 

period of three years.  

 In case of chairman shall hold office after attaining seventy years of age and sixty 

years in case of a member. (Sec.43C) 

 

 

Q4. What are the functions and duties to be discharged by the council? 

 

 Frame policies and review the grading of arbitral proceedings. 

 To promote arbitral institutions. 

 To recognize professional arbitral institutions. 

 To make recommendations to the Central Government for easy disposal of commercial 

disputes. 

 To establish and maintain a depository of arbitral awards in India. 

 Other functions as decided by the Central Government. (Sec.43D) 

 

 

Q5. What are the grounds to remove the member from his office? 

 

If the member,  

 Is an undischarged insolvent. 

 Engaged in any paid employment during the term of office. 

 Convicted of an office involves moral turpitude. 

 Any financial or other interest prejudicially affects his functions as a member. 

 Physically or mentally incapable of acting as a member. (Sec.43G) 

No proceedings shall be invalid on the ground, 

 Any vacancy or defect in the constitution of the Council. 

 Any defect in appointing members of the Council. 

 Any irregularity in the procedure of the Council not affecting the merits of the case. 

(Sec.43E) 
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Part II - Enforcement of Certain Foreign Awards 

Chapter I - New York Convention Awards (Sec.44 - 52) 

 

 

Q6. What is the procedure to enforce foreign awards? 

 

The party applying for the enforcement of foreign awards before the court shall render, 

Evidence: 

 The original agreement or copy duly authenticated. 

 The original agreement for arbitration or duly certified copy. 

 Evidence as may be necessary to prove the award is a foreign award. (Sec.47) 

Conditions To Enforce Foreign Awards: 

 The enforcement of the foreign award shall be refused at the request of the party 

against whom it is invoked, by furnishing the proof to the court that, 

 The parties agreement under Sec.44 is under some incapacity and is not valid under 

the law. 

 The party against whom the award is involved does not give proper notice of the 

appointment of the arbitrator or arbitral proceedings. 

 If the decision is beyond the scope of the submissions to arbitration and that part can 

be separated from the arbitral award. 

 The composition of the arbitral tribunal or arbitral proceeding is not in accordance with 

the law. 

 If the award is not binding between the parties or has been set aside by a country 

authority where the award was made. (Sec.48) 

 If the court satisfied that the foreign award is enforceable under this chapter, the 

award shall be deemed to be the order of the court. (Sec.49) 

Appeal: 

 The appeal shall be made from the order refusing under Sec.45 & 48 of this chapter 

and the court is authorized to hear appeals from such order. 

 No second appeal shall be made from the order passed under this section but does not 

take away any right to appeal to the Supreme Court. (Sec.50) 
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Chapter II - Geneva Convention Awards 

(Sec.53 - 60) 

 

 

Q7. What is the procedure to enforce foreign awards under this chapter? 

 

 If the award has been made in pursuance of a submission which is valid under the law. 

 The subject matter of the award is capable of settlement by the arbitration in the law 

of India. 

 The arbitral award is made on the procedure agreed between the parties. 

 The award which it is open to opposition or appeal shall not be considered as pending, 

such arbitral award shall be final in the country. 

 If the award is not contrary to the public policy or the law of India.  

 

Though the above conditions are fulfilled, the award shall be refused if the court satisfied, 

 If the award has been annulled in the country which it was made. 

 If the notice for arbitration proceedings is not given to the party whom against the 

award was made. 

 When the award is beyond the scope of the submissions. 

 If the party against whom the award is made can contest the validity of the award, the 

court may refuse enforcement of an award or adjourn the consideration or give 

reasonable time to such party within which to have award annulled by the competent 

tribunal. (Sec.57) 

 

Appeal: 

 The appeal shall be made from the order refusing under Sec.54 & 57 of this chapter 

and the court is authorized to hear appeals from such order. 

 No second appeal shall be made from the order passed under this section but does not 

take away any right to appeal to the Supreme Court. (Sec.59) 

Page 6 



 

  

Part III - Conciliation (Sec.61 - 81) 

  

 

Q8. How did conciliation proceedings commenced and its composition? 

 

Commencement: 

 The party initiating for conciliation shall send a written invitation to the other party. 

 The conciliation proceeding shall be commenced when the party accepts the writing 

invitation. 

 It the other party rejects the invitation there are no conciliation proceedings. 

 If the party does not receive the reply within thirty days from the other party on the 

date of sending the invitation, it may be deemed that the invitation has been rejected. 

(Sec.62) 

 

Composition: 

 There shall be one conciliation unless the parties agreed to have two or three 

conciliators. 

 The parties may agree to appoint the sole conciliation. In the case of two conciliators, 

each party appoints one conciliator.  

In the case of three conciliators, each party appoints one conciliator and the two 

conciliators appoint the third conciliators. 

 The party may get assistance from the suitable institutions or person to recommend 

the name of suitable individuals to act as a conciliator. 

 The parties may agree to appoint the conciliator or conciliators directly by the 

institution or person. 

 The conciliator should be impartial and independent.  

In respect of sole or third conciliator, shall take into account on appointing a conciliator 

of a nationality other than the nationalities of the parties. (Sec.64) 
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Q9. What is the procedure for conducting conciliation proceedings? 

 

 

Submission Of Statement To Conciliator: 

 The conciliator may ask the parties to submit the brief written statement and the 

nature of the dispute. 

 The conciliator may request each party to submit the written statement, facts, and 

other relevant documents and evidence. It shall be sent to the other party. 

 At any stage of the conciliation proceedings, the conciliator may ask any party to 

submit its additional information. (Sec.65) 

 The conciliator shall not bound by the Code of Civil Procedure. (Sec.66) 

 

Role Of Conciliator: 

 The conciliator shall assist the parties in an independent and impartial manner. 

 He is guided by the principle of objectivity, fairness and justice. 

 The conciliator may conduct the conciliation proceeding as he considers appropriate. 

 He can call the parties to hear oral statements and for the speedy settlement of the 

dispute. 

 The conciliation at any stage of proceedings shall make a proposal to settle the 

dispute.  

 It shall not in writing and not be accompanied by a statement of reasons. (Sec.67) 

 The parties or conciliator during the conciliation proceedings may arrange for 

administrative assistance by a suitable institution or person. (Sec.68) 

 The conciliator shall not act as an arbitrator or as a representative or counsel of a 

party in any arbitral or judicial proceedings. 

 The conciliator shall not be presented as a witness in any arbitral or judicial 

proceedings. (Sec.80) 

 

Communication: 

 The communication between the parties and the conciliator shall be in writing or oral. 

 If the place is not determined by the parties for the meeting, the conciliator shall fix 

the place. (Sec.69) 
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Disclosure Of Information: 

 If the conciliator receives factual information, he shall be sent to the other party to 

give them the opportunity to present his explanation. 

 All information given to the conciliator should be kept confidential. (Sec.70) 

 

Settlement Of Agreement: 

 Either the party or the conciliator shall initiate the settlement of the dispute. 

 In case the conciliator himself or with the consultation of the parties by sending the 

report shall formulate and can reformulate the terms of a possible settlement. 

 If the parties reach the agreement of the dispute by written settlement, they may draw 

up and sign the written settlement agreement and shall seek assistance by the 

conciliator for the draw up of settlement agreement. (Sec.73) 

 

Termination Of Conciliation Proceedings: 

It shall be terminated, 

 By signing the settlement agreement by the parties on the date of the agreement. 

 By a written declaration made by the conciliator with the consultation of the parties 

when the conciliation is no longer justified. 

 By a written declaration by the parties given to the conciliation, the conciliation 

proceeding is terminated from the date of such declaration. 

 By a written declaration by the party to the other party and the conciliator, it is 

terminated from the date of such declaration. (Sec.76) 

 

Resort To Arbitral Or Judicial Proceedings: 

 The parties during the conciliation proceedings shall not invoke arbitral or judicial 

proceedings which is the subject matter of the conciliation proceedings. (Sec.77) 

 

Admissibility Of Evidence: 

 The conciliator shall not rely upon the evidence introduced in the arbitral or judicial 

proceedings. (Sec.81) 

 Part-IV deals with supplementary provision. (Sec.82 - 86) 
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CASE LAWS 

 

 

Case 1.  

Bhatia International V. Bulk Traders S.A., (2002) 4 SCC 105. 

Held - The provisions of Part 1 shall apply to all arbitration and all proceedings. Where such 

arbitration is held in India Part I will compulsorily apply and parties are free to deviate only to 

the extent permitted by the derogable provisions of Part 1. In the case of international 

commercial arbitration Part 1 will apply unless parties by the agreement include or exclude all 

or any of the provisions. In that case, the law or provisions chosen by the parties would 

prevail. 

 

 

Case 2.  

Kochi Cricket Private Limited V. The Board of Control for Cricket in India, (2018) 6 

SCC 287. 

Held - The effect of amended Sec.36 of the Arbitration Act is prospective. There is no need to 

consider the argument of justifying retrospective effect, on the ground that the amendment is 

curative and procedural. 

  

 

Case 3.  

Sanjay Kumar V. Managing Director, Bihar State Food and Civil Supply Corporation 

Limited and Anr., 2020 SCC OnLine Pat 924. 

Held - The suit necessarily to be tried by the Civil Court to more efficacious and conclusive 

than the arbitration. But, all disputes related to rights in personam are amenable to 

Arbitration. 

 

Case 4.  

National Agricultural Co-operative Marketing Federation of India V. Alimenta S.A., 

2020 SCC OnLine SC381. 

Held - The arbitrator could not appear on the second stage to defend the arbitration as per 
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Indian Law and ethical standards. The Arbitrator ought to have followed the ethical standards 

and should not have defended the arbitral award passed by him in the subsequent judicial 

proceedings. 

 

 

Case 5.  

Mankastu Impex Private Limited V. Airvisual Limited, 2020 SCC OnLine SC 301. 

Held - Sec.11 of the act is not included in the provisio and it has no application to 

international commercial arbitration seated outside India. The arbitration agreement seated in 

Hong Kong, therefore the petition filed under Sec.11(6) of the Act is not maintainable and the 

petition is liable to be dismissed. 

 

 

Case 6.  

Dharmaratnakara Rai Bahadur Arcot Naraiswamy Mudaliar Chattram V. Bhaskar 

Raju & Bros., 2020 4 CTC 104. 

Held - when a lease deed or other instrument relied upon the arbitration agreement, the 

court is required to consider whether the document has been properly stamped or not under 

Sec.38 of the Stamp Act. If the stamp duty has not been properly made, it cannot act upon 

the document or arbitration clause. 
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